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ADVERTISEMENT. 

SOME confidcrable additions which have bccrt 
made to the prcfent edition of this book would 
neceffarily vary the pages, fo much as to render 
the index very incorreft^ if fome care were not taken 
to prevent it. Therefore, when new matter has beeii 
added which will fill a page, it is printed under the 
fame number as the former page, but between crot- 
chets, and the old pages are preferved as muth as 
poflible. 

This, it is hoped, will prevent many variances be- 
tween the book and the index. 

The work might have been eafily fwoln to a much 
larger fize, by adding other determinations on the fame 
fubjefts J but the original defign of it was to colleft 
rules and points, and not to report cafes. It was in- 
tended for a vade mecum on the circuits^ and prolixity 
would have dcftroyed its ufe. 
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PART I. 

Containing THREE BOOKS 

Of Adlions founded upon Torts. 



INTRODUCTION 

T O 

PART THE FIRST. 



IT was for their mutual conveniency and defence that 
men firft entered into fociety, thereby fubmitting 
themfelves to be governed by certain laws, that 
they might in return enjoy the benefit and proteSion of Ciceropm 
them. Legum diniqui idcirc§ omms ftrvi fumus^ ut liiiri Cin^tit* 
4ffi fojpmus. 

B Hence 



An INTRODUCTION. &c. 

Hence the end of the Law is to preferve men's perfons and 
properties from the violence and injufticc of others ; and for 
Chat purpofe it does, in all inftances of an injury being com- 
mitted, either infli£l a Punifliment upon the party offending, 
or give a Recompence jto the party injured. 

The method prefcribed by the Law for getting at fuch re- 
compence is what is propedy termed an Adlion : therefore 
leaving Criminal Profecutions, by which puntfliments are in- 
Aided, to the dilquifition of others, I will, in this Firft Part 
of my work take notice of the Injuries for which an Adiion 
may be brought, and by what Evidence it may be fupported ; 
and alfo confider what Defence may be made by the perfon 
againft whom the ASion is bright, and what is the proper 
Manner of taking advantage of it. 
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BOOK I. 



For what Injuries affe6ling the Perfon an Adion 

may be brought, 

TH £ injuries on account of which an adion may be. 
brought, are fuch as either affcd the perfon, or the 
property of the party, 

Thofe which zSeSt the perfon v^^ 

1. Slander. 

2. Malicious Profecution. 
3« Aflault and Battery. 
4. Falfe Imprifonment. 

5* Injuries arifing from Negligence or Folly* 
6. Adultery. 

CHAPTER I. 
Of Slander. 

SLANDER is defaming a man in his reputation by fpeak- 
. ing or writing words which af!e£l his life, office, or 
trade ; or which tend to his lofs of preferment in marriage 
or (ervice ; or to hts difinheritance ; or which occafion any 
other particular damage. 

If flander be fpoken of a peer or other great man, it is called 
by a particular name, Scandalum Magnatum^ and is punifliable 
in a particular manner, i;/z.by imprifonment, by ff^ift. i.r. 34. 
as well as rendering damages to the perfon injured, to bere« 
covered in an aftion founded upon the fecond of ^. a. tarn pr§ 

B % Domini 
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* M '/*r'^J;^ jD^/w/^^ rege quam profeipfo. And this ftatiite Is a general la^ir 
Cro. Car. 135. ofwhich thc court will take notice, and therefore it need not 

be recited in the declaration, (yet if the plaintifF undertake to 
recite it and miftake in a materia] point, it is incurable :) but 
it muft be (hewn that the plaintifF was unus magnatum at the 
time of fpeaking the words, elfe the a6lion will not be main- 
y g tainable. It has been fa id there is a difFerence between an 

M». 153. adlion grounded upon the ftatute de Jcand, magn, and a com- 

mon adion of flander ; that the words in the one cafe (hall be 
taken in mitiori Jenfu^ and in the other in the word fenfe againft 
the fpeaker, that the honour of fuch great perfons may be pre- 
ferved : But this difference feems no longer to fublift ; be- 
caufc the old rule, that words (hall be taken In mitiorifen/u is 
Meilifn M* "°^ exploded, and the rule at this time is that they (hall be 
10 G. 2. taken in the fame fenfe, as they would be underftood by thofe 

who hear or read them, and for that purpofe all the words 
ought to be taken together, 
v/ardv. Rcy- The defendant faid to thc plaintiff, I knoiv you very weJl^ 

A,m. ''*^* '* *^«^ ^'^ P^"" hujband die ? The plaintiff anfwered, " As you 

may, if it plcafe God." The defendant replied, A'^, he ^ied 
of a Wound you gave him. On not guilty, there was a verdidl 
for the plaintiff 5 and on motion in arreft of judgment, the 
Court held the words aflionable, for they are in the whole 
frame of them fpoken by way of imputation. Parker Ch" J. 
faid, it is very odd, that after a verdid a court of jufticc 
(hould be trying whether there may not be a cafe in which 
words fpoken by way of fcandal might be innocently faid j 
whereas if that were in truth the cafe, the defendant might 
have judified. 

Yet perhaps many words would be hoi Jen to beaflionabic 

in the cafe of a peer, that would not be dcen)cd fo in the cafe 

of a private perfon \ as in the Marquis of Dorchcjier^s cafe, 

Ump. Car. 2. " He is no more to be valued than that dog that 

Tb^r*'^^^* lies there," So in the cafe of the Earl of P&terborough and 

Stanton. ''^T)^t'Ezx\ oi Peterborough \% o^ x\o efteem in this 
country, no man of reputation has any efteem for him, no man 
will trult him for two-pence, no man values him in the coun« 
irv ; I value him no more than the dirt Under my feet." 
Hoxv V. lii OiTices of profit, words that impute either defccl of un- 

Prian, Salk. dcrftanding, ability or integrity, areadionable ; but in thofe of 

credi:^ words that impute only want of ability, are not adion- 

able. 
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ablr, becaufe a man cannot help his want of ability as he 
can his want' of bonefty : In either cafe charging him with IbU 
inclinations and principles, which (hew him unfit, is fufficient 
without charging him with any a£l ; as to fay of a juftice of 
peace, or member of parliament, *^ he is a Jacobite, and for 
bringing in the Pretender". 

The charging another with a crime of which he cannot by 4 Co. x6« 
any poflibility be guilty (as kilting a man who is then living) 
is not a6ttonable, becaufe the plaintiff can be in no jeopardy 
from fuch a charge, but fuch matter muft be pleaded fpecially, 
and cannot be given in evidence on the general iffue, other- 
wife than in mitigation of damages. 

An aftion lies not for the faying — '• Thou art a thief, for Cr. J. 114. 
thou hatt ftolen fuch a thing," {ex. gr, a tree) the ftealing 
whereof appears to be no felony, for the fubfequent words 
(hew the reafon of* calling him thief; but when he fays, 
"Thou art a thief, and\\2ii\ ftolen fuch a thing," the adlion 
lies for calling him a thief; and the addition ** Thou haft 
flolen" is another diftind fcntence by itfelf, and not the rea- 
fon of the former fpeech, nor any diminution thereof. 

Though two pcrfongfay (he fame words, you cannot have a SuWy and 
joint a<Sion ; but where an action was brought againft two for ^°q' j/' 
charging the plaintiff with felony, and procuring her to be in- 
dicted, it was holden good: For crimen imponere fuppofes an 
Ad, and is a tort ; and, like tvcry other tort, may be proved 
againft two, and one only be found guilty. 

It was formerly hoiden that the plaintiff muft prove the a Ro. Abr. 
words precifely as laid ; but that ftri£lnefs is now laid afide, ^' * 
and it is fufEcient for the plaintiff to prove the fubftance of 
tbeoi. However, if the words be laid in the third perfon, Avarilio v. 
e, g. Hi defervei to be hanged for a note he forged on J, proof of ^ '?^"» 
words fpoken in thefecond perfon, e. g. Tou defervey Sec. will SiHings**, Tri- 
not fupport the declaration : For there is a great difference ".^ ^r^orc 
between words fpoken in a paflion to a man^s face, and i^rdMans- 
words fpoken deliberately behind his back. If the colloquium ^^"^^ 
alledgedbenecelfary to maintain the adion,it muft be proved; 
as where words are laid to be fpoken of one with refpe<a to Savage ani 
his office or trade. So if it be laid that the defendant in ^"J^^*^^ • 
ciattft ecdeftm Litchfield fpoke the words, it has been hoiden »*er Denton j 
that the place not being laid as a Venue^ but as a Defcription Vyao.'^'^o^! 
Qf th^ offence, it is a circumftance that muft be proved; but 
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if the words are laid to be fpoken before A. and others, it is 

fufficient to prove them fpoken in the prefence of others only. 

In an information for a libel in fetting forth a fentence, the 

word (nor) was inferted for (not) but the fenfe was not thereby 

altered ; upon not guilty and a fpecial verdid, the court faid 

Cujus quidem tenor imports a true copy. 2. This was not a te» 

nor by reafon of the variance. 3. There is a difference between 

words fpoken and written ; of the former there could not be a 

tenor, for want of an original to compare them with; and 

therefore where one declares for words fpoken^ variance in 

the omiffion or addition of a word is not material, if fo many 

of the words be proved and found as are in thcmfelves adioa- 

able : And per Holtythert are two ways of defcribing a libel 

or other writing in pleading ; by the words, or the fenfe ; 

by the words, as if you declare Cujus tenor fequitur^ and there 

if you vary it is fatal : By the fenfe, that the defendant made 

a writing, and therein faid fo and fo^ inVhich cafe, exa£t- 

neft of words is not fo material. 

And note, that it has been holden, that proof of a libel be- 
ing fold in a (hop by a fervant, though the owner know no- * 
thing of the contents, or of its coming in or going out, is fuf- 
ficient to convi£b the owner of the (hop. In Lake and King^ 
(which was an adlion for.printing a libel) it was holdcn that 
an adipn would not lie for printing a petition to parliament, 
and delivering, it to the members, it being agreeable to the 
courfe and proceedings in parliament. And Cutler and Dixon^ 
^Co. 14. is to the S. P. fiut where Owood exhibited a bill in 
^e Star-chamber againft Sir R, Buckley^ and charged him with 
divers matters examinable in the faid court,* and further that 
he was a maintainer of pirates and murderers, and a procurer 
of piracies and n>urders, it was holden that an aflion lay for 
the words not examinable in the faid court. 

7/. B, If i/. fend a libel to London to be printed and pub- 
lifbed, it is his a£t in London, if the publication be there. 

If an aSion be brought for words that are not in ihem- 
felvcs adiopable, if the plaintiff do not prove the fpecial da- 
mage laid in the dpclaration, he muft be nonfulted, becaute 
the fpecial damge is the gift of the aSion ; but where the 
words are of themfelves adionable, if the words be proved the 
Jury muft find for the plaintiff, (hough no fpecial damage be 
proved* 
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But though the words be in themfelves aftionable, yet the Geare'v. Bjrit- 
plaintiff is not at liberty to give evidence of any )ofs or in- ch'irMiX 
jury he has fuftained by the fpeaking of them, unlefs it be M. 1746. 
fpecially laid in the declaration. 

And where he has once recovered damages, he cannot after Fitters. Yea), 
bring an action for any other fpecial damage, whether the ^•* '^ ^' 54»« 
words be in themfelves adVionabie or not: But though he ^ ^.^ 

cannot give evidence of any lofs or injury not laid in the de« tun. 
claration, yet after he has proved the words as laid, he may 
give evidence of other exprefl^ons made ufe of by the de* 
fendant, as a proof of his ill will towards him. 

In an adion for words per quod mairlmonium amifit with y. The Cafe ofStt 
5. for the defendant it was proved that J. S» was the plain- BMtr!^"tNi£ 
tilPs aunt, and therefore could not marry him; but^ ^tf^^"*^^ ^*** ^'' ^^ 
and IVithens^ the right of the marriage (hall not now be tried \ 
it is fufficient that they intended to marry, and tlu^t the wo- 
man for that caufe refufed : Tamtn j^. Whether fuch deter* 
mination can be fupported by any principle of law i 

If an adion be brought for calling the plaintiff's wife a x Ler. 140. 
bawd, per qu§d J. S, has left off coming to the houfe, the 
fpecial damage being the gift of the aAion, it ought not to 
be IsLidad damnum ipforum\ but where the adion is* brought Qj^^^^^ 
for words in themfelves adionable, and no fpecial damage Ux* «. Hart, 
laid, there fuch conclufiou Is right, for the a£tion furvives : ibw^^ ' ** 
And ff0/^,That faying generally, per qutd feveral perfons left his 
houfe, without naming any, is not laying a fpecial damage. 

In an a£kion for thcfe words, ** You are a thief, and I will Brownina <». 
prove you fo ;^* The plaintiff declare^, that by reafon of thefc Newmau, Str. 
words, one John Merry^ and divers other perfons, who were 
bis cudomers, left off dealing with him. Upon the tri^l the 
plaintiff proved the words, and the fpecial damage as to Merry^ 
and would have gone on as to the others : But per Ray» 
jff««i/Ch. Juft, — Where the words are not adionable, but the 
fpecial damage is the gift of the a^on, this fort of evidence 
is allowed, though the particular inftances of fuch damages 
are not fpeciiied in the declaration \ but where the words are 
adiionable, particular inftances of fuch damages fliall not be 
given in evidence, unlefs particularized in the declaration. 
However, he admitted the plaintiff to give general evidence 
oi the lofs of cuftomers : But modern practice does not feem 
t(> warrant this diftin^op. 

3 4 Where 
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Edmondfon v. Whcrc words are fpoken in confidence and without malice, 

wx'^Si^tings at "^ aflion lics; therefore where A, a fervant, brought an ac- 
''Jf*^^'"'^" tion againft her former miftrefs for faying to a lady who came 
G« 3. K.B. to yiquire for the plaintiff's charader, that (he was faucj and 

impertinent, and often lay out of her own bed \ but was a clean 
girl, and could do her work well ; though the plaintiff prov- 
* cd that (he was by this means pievented from getting a place ; 

yet, fir Lord Mansfield^ this is not to be confidered as an ac- 
tion in the common way for defamation by words \ but that 
the gift of it muft be malice, which is not implied from the 
occafion of fpeaking, but (bould be diredly proved. That it 
was a confidential declaration, and ought not to have been dif- 
clofed. But if without ground, and purely to defame, afalfe 
charadler fhould be given, it would be a proper ground for 
an a£tion« 

So in an afllon for faying of the plaintiff, who was a tradef- 
roan, ^^ He cannot ftand it long, he will be a bankrupt foon \* 
where fpecial damage was laid in the declaration, v'i%> I'hat 
one Lane refufed to truft the plaintiff for a horfe: Lane^ the 
perfon named in the declaration, was the only witneis called 
for the plaiiitiff; and it appearing on his evidcnlre, that the 
words were not fpoken malicioufly, but in confidence and 
frienddiip to Lane^ and by way of warning to him, and that 
in confequence of that advice he did not truft the plaintiff 
with the horfe. Pratt C J. dire£ied the jury, that though 
the words were othcrwife actionable; yet if they ftiould be of 
opinion, that the words were not fpoken out of malice, but 
in the manner before mentioned, they ought to find the de- 
fendant not guilty ; and they did fo accordingly. 

After verdict for the plaintiff, and damages intire, where 
fome of the words are not adionable, the court on motion 
will grant a venire facias de novo on payment of cofts, that the 
plaintiff may fever his damages. 

But if the words be in one count, the court will intend 
born'f Ca. S. P. jj^^^ fych as are not aclionabic were added only to Chew the 

malice of the party, and that the damages were given for 
what were a6tionabl?. 

The defendant may juftify in an action of Scandalum Mag^ 
naiunUf or for a.libel, the fame as in a common adlion of flan- 
der J and therefore it is not neceffary in either cafe for the plain- 
tiff to aver, that the words or charge are not true, for that is 
10 G. 2. B. R. fupplicd by the allegation that the defendant fpake or publifhed 

them 



Anger T« 
Wilkintt 
Mic. 6 G> A. 
1 Qiirnet 337 



10 Co. Of- 



4 Co. 1?. 
2 McKf 1 66. 
X S^und* 110. 
Burr. So7» 

Carpenter «• 
Farrant. M. 



Relative to Trials at Nifi Prius. 9 

them falfly and malicioufly, and it lies upon the defendant 

to plead that the fad was true by way of juftification ; and he 

cannot properly give the truth of the fad in evidence upon not 

guilty in an a£tion for words, otherwifc than in mitigation 

of damages, and that too under many reftridions ; as where 

the words amount to a charge f>f felony or treafon, for this SmiUjv. 

brings no inconvenience on the defendant, who may plead j^-^hyj^*^ 

It in bar, and then the time muft be afcertained, which might 1. 

enable the plaintiff to give contrary proof, or to reply feveral 

things, of which he would lofe the benefit on the general 

ifTue; but in fuch cafe the defendant may give in evidence the 

manner and occafion of fpeaking the words in mitigation ; and ' ^v* Si« 

if the words were fpoicen through forrow and concern, and 

not malicioufly, the plaintiff fhall be nonfuited ; fo he may q\^^^ ^^ Smith 

give in evidence a confcfDon of the plaintiff of his being an *"** Richardfon 

fv ri 11 iii-i iri *• determined 

acccflary, for be could not plead that m bar; behdcs a con- by Holt Ch. J. 
feffion in the cafe of a witnefs m.jy be y;i ven in evidence ; though 
you cannot give in evidence any particular crime that be has 
committed, but only general charader. So where the words Bp. of Sarum 
im')ort a general charge of a crime not capital, the defendant PaJjj[*^i^'^ r 
will not be permitted to give the truth in evidence; as where 
the words were ** Thou preacheft nothing but lies in the pul- Smttbics^. 
pit ;"but ifthe words charge a particular crime upon the plain- H-"*^**"^^*^ 
tiff, which is not capital^ ix.gr, adultery with J, S, it has been 727. 
bolden that the defendant may give that in evidence in mitiga- 
tion of damages ; though he cannot give in evidence the com- 
miffionofalilcecrime with any other. — However in Underwood 
and Parks^ Lei Ch. Jufl. faid it was now a general rule not to Str. noo. 
fuffcr the truth of the words to be given in evidence on not 
guilty in any cafe. 

In the cafe oftbe King and Baker^ which was an information '^^' »3>*H 
againft the defendant, for publifhing a libel agaiflft Mr. Szvinton 
of^tf<//?tf//2college,0jf«»,accufinghimofrodomitical practices, 
Lii.Ch. Juft. refufed to let the defendant give evidence of his 
reafons for doing it, viz. That the fuppofed paihic told him fo; 
for he faid the only queftion was, Whether the defendant were 
guilty of printing and publilhing the libel ; and though it be 
offered by way of mitigation only, yet in facl it amounts to a 
juftification ; and it has always been holden that the truth of a 
Jibcl cannot be given in evidence by way of juftification; be- 

caufe 
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caufe if the perfon chargec^ with any crime be guilty, he ought 
to be proceeded againft in a legal way, and not reAciSled upon 
in this manner. 

However, where the plaintiiF having brought an action 
againft the defendant for faying, ^^He was a buggerer, and 
that he caught him in the fadl/' after proving the word's, 
gave in evidence the defendant's fa](ing at another time, that 
" He was guilty of fodomitical praAiccs." Mr. Juftice Bur* 
net^ upon confidering the cafe of Smith mid Richard/on^ permit- 
ted the defendant to give in evidence the truth of thofe words, 
for the a£)ton not being brought for fpeaking them, the de- 
fendant had no opportunity of pleading that they were true j 
and therefore, as the plaintiff has proved the fpeaking of 
them in aggravation, the defendant oi/ght to be permitted to 
{hew they were true in mitigation. 

The defendant may by way of juftification plead that the 
wo{ds were fpoken by him as counfel in a caufe, and that they 
were pertinent to the matter in quedipn ; or he may juftify the 
fpeaking of them through concern, or the reading of them as a 
ftory out of a hiftory \ or he may (hew by the dialogue, that 
they were fpoken in a fenfe not defamatory; or he may give 
thefe matters in evidence upon the general liTue, for they prove 
him not guilty of the words malicioufly* But in an adioa 
brought by the mafter of a (hip againft a merchant at BriJIol^ 
for faying his vefTel was feized and he put into prifon at ■ 
for running corn. Lord Ch. Juft. Lee held, that proof of tho 
defendant's having heard it read out of a letter, and that he 
only reported theftory, was no juftification ; but that every 
perfon was anfwerable for the flander he reported of another, 
and the jury accordingly gave 150/. damages. 

Not&i If the juftification be local, as that he flole plate 
at Oxon^ the trial ought regularly to be in the fame county in 

which the juftification arifes. But this would be aided after 

a verdict by 16 (^ 17 Car. 2. c, 8* 

Note, By 21 Jac. i. c* i6. if the damages be under 40;, 
the plaintifi^ ftiall have no more cofts than damages; but it 
has been faid, that the jury are not bound by this ftatute, 
and therefore may give 10 L cofts where they gave but lOd^. 
dfimaee. However it dgcs not extend to fuch cafes, where the 

confer 
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confequential datnsige is the gift of the adion; as For calling Cf<)* C^* ^63. 
a woman wbore per quod (he loft hep* cuftomers.^-So for cal- 
ling a man thief, and cauflng him to be arretted, if the de- 
fendant be found guilty of both. Rajrm. 1$%%^ 
• But it has been holden, that where the words are of them- Hearn^B. R» 
felves aSionable, and fpecial damages are 1 laid by way of Hii. yC). 
aggravation, though they be proved, yet if the damages reco- 
vered are under 401. there ftiall be no more cofts than dama- 
ges; for it is properly an adion for words within the fta- 

tutc 21 Jae. I. f. 16. Litt. Rep. 34»4 

By the fame ftatute, the a£lion muft be commenced in two ! ^'^t ^' j, 

1 r t t . 1 Saunderi awd 

years after the words fpoken ; but note, this does not extend to Edwards. 
ScanialumMagnatum^ nor to cafes where the fpecial damage is 
the gift of the adion. But where the words are of themfelves 
adionable, fpecial damage will not take them out of the ^ 

ftatute. 



CHAPTER II. 



Of Malicious Profccutions. 



IN many cafes an adion will lie for a malicious profccution : Sa\U ««</ Ro- 
however there is a great difference between aci vil fuit and an j!]^', lUya. 
indidment. It is not adionable to bring an a£lion though there 374* 
be no good ground for it, becaufe it is a claim of right, and the 
plaintiff finds pledges to profecute, and is amerciable profalfo 
clamori^ and is liable to cofts ; but an adion on the cafe will lie 
for luing the plaintiff in the fpiritual court^ir^ aligua cauja^ and 
caulinghim tobeexcommunicatcdy2i^,yrtff/ivi^;i//r // malitiofi^ 

without giving him any notice, ^^^«0^he was put to great cofts. 
If a manfue in the fpiritual court for a matter which appears by La^y Waters 
his libel not to be fuable there, and over which that court has ^^wd' c'r T* 
no jurifdidion, an a£tion on the cafe will lie; for it is a fuit* 'S** 
for vexation : but not if the fuit be for a thing demandable 
there by any thing which appears by the libel, and barred only 
)iy the defendant's plea or by collateral matter : %% where infti. 

iMtcd 
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Savii*«</Ro. tutcd for tithc of wood, which is timber. So an aflion will 

berts. 

lie if one who has a caufe of a£tion to a fmall fum, or has no 

caufe of z6Won at all, malicioufly fue the pUintifF, with intent 

to imprifon him for want of bail, or do him fome fpecial preju- 

1 Saund. iiS. dice; but then it is not enough to declare generally, but hc muft 

(hew the fpecial grievance; he mud fet out, that being in- 
debted to the defendant in (o much, he fued out fuch a writ 
Robins «»i for fo much more, on purpofe to hold him to bail. And if 
Sa°k°x5. ^hc writ be not returned, he muft have a rule on the flieriff to 

SaviitfWRo? return it, that he may have it to give in evidence. But if a 

ftranger procure another to fue mc caufelefsly, I may have an 
action againft bim generally. 
Hob. »o6, Waterer brought an aftion on the cafe againft Freeman for 

fuing a kcondjicrifaciasj and having his goods taken in execu- 
tion thereupon, after goods taken upon a {oxmer fieri facias. The 
defendant having been found guilty moved in arreft of judg- 
ment, becaufe it was a legal fuit. HobariCh. Juft. delivered the 
opinion of the court for the plaintiff, but faid, if the defendant had 
not known of the cattle firft taken, he had not been liable to the 
a<3ion j but now to the main point{faysLord//tf^jr/) We hold 
that if a man bring an a£lion upon a falfe furmife in a proper 
court, he cannot bring an a£lion againft him and charge him 
with it as a fault dire£lly, as if the fuit itfelfwas a wrongful a6):; 
and cited 43 £. 3. 33. The plaintifFbrought an aflion of falfe 
imprifonmcnt, the defendant pleaded that he caufed him to be 
imprifoned uponaftatute; theplaintiffreplied, there wasaday 
given upon defeafance lo pay, and that he paid before the day; 
and yet it was ruled againft the plaintiff, becaufe he was impri- 
foned by due courfe of law. — But on the contrary, if you charge 
me with a crime in a court no way capable of the caufe, I (hall 
have an ndlion for it. 4 Co. 14. So if a man fue me in the fpi- 
ri<ual court for a mere temporal caufe. — Now to the principal 
cafe ; if a man fue me in a proper court, yet if his fuit be utterly 
without ground of truth, and that certainly known to himfelf^ I 
may have cafe againd him, for the undue vexation and damage 
that he putteth me unto by his ill practice. Buttwocautionsare 
to be obferved to maintain anions in thcfe cafes, i.Thenewac- 
Firrd v. K^n^ tion muft not be brought before the firft be determined : becaufe 
c. 3". %]\\ ^'" ^^"^ *^ cannot appear that the firft was unjuft. 2. That there 
1 Str. 114. pjjyft be notonly a thing done amifs, but alfo a damage, either 

already 
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already fallen upon the party or elfe inevitable; and therefore if 
a man forge a bond in my name, I can have no a£tion till I 
am fued upon it. 

Cafe for that the defendant machinans to deprive him of his ULisCnani 
liberty, abfque aliqua probabili caufa profecutus fuit quoddam breve ^j^CuJiH^^ 
di priviUgio out of the court of C. B. and after he had put in an C* B* 
appearance, that the defendant knowing he had no probable 
caufe fuffered himfelf to be nonfuited. After verdid on not 
guilty, it was moved in arreft of judgment, that the a^ton 
would not lie. North Ch. Juft. faid the contrary is adjudged in 
Hobn 266. and thatupon good reafon,andit is in the difcretion 
of the judge to dire£l the jury, if there be manifeft proof that 
there is no caufe of aftion ; and Ellis faid, that the caufe was 
tried before him^ and that it was apparent the fuit was menfy 
vexatious* 

Ifamanbefalfelyand malicioufly indited ofany crime, that SavIUxiR*. 
may prejudice his fame and reputation, hcmaybringhisaftion, *'^'* 
So if he be indided of a crime that fubjefls hiip to peril of life 
or liberty. So though it touch neither his fame nor liberty; 
for it is injurious to his property by putting him to a ncedlefs 
expence. And the adlion may be brought as well againft one Stilei 10^ 
who procures others to indi£t, as againft the profecutor. 

Where a man is falfely and malicioufly indided of a crime Savii«ff</R«« 
which hurts his fame, and which is a fcandal to him, though chambers v. 

the indicStment be infufficient, or an i;3:noramus found 5 yet an Ro^infon. Su. 

. . , 691. 

a£iion lies for the flander, becaufe the mifchicf of that is ef}c£led. 

So if it endangered his liberty, and he were aftually imprifoned; 

though it has been faid to be otherwife, where it only concerns Cn J. 490. 

his property; for he cannot fuffer in that in either of thofc cafes. 

But this diverfity between a malicious profccuiion upon a good J**"." '"^ 

indidmcnt, and a bad one has been denied ; and it is now hoi- n An. s'alk* 

den that an adlion will lie as well for damage by cxpcncc, as g^ ^ 

by feudal or imprifonment, though the indidlmcnt be infufE- Smith and 

cient; and therefore it may be brought by a hufband for the p^fc, 1734. 

expence of defending his wife. 

The plaintiff muft produce and prove a copy of the acquittal Clayton *»<< 
on reqord, and the fubftance of the evidence given on the in- 1713. Parker 
diftmcnt is material, and the charges of the acquittal, and the ^^* J* *^***''' 
circumftances which (hew the profecution was malicious and 
without probable caufe; be may like wife give in evidence the. 
circumftances of the defendant, in order to increafe the da- 
mages. 

2 In 
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in an iidion for ttialicioufly holding to bail, the court 
held I ft. that it was not ncceiTary to prove that there was 
any affidavit to hold to bail, for the indorfement on the writ 
is fufficient: idly, that if the declaration had averred that 
fuch an affidavit had been made, an office copy of it would 
have been fufficient. But if it were ftated to have been 
made by the defendant himfelf, perhaps the original affidavit 

muft be produced and proved. 

If the a6lion be brought againft feveral, ^nd one onl/ be 
found guilty, it is fufficient; for there is a great difference be- 
tween this adion on the cafe in nature of a confpiracy, and 
A writ of confpiracy at common law; for in this cafe the 
damage fuftained is the ground of the adion. 

He that gtts oiTupon a nonpros does not getoffat all on the 
merits of the caufe; and to maintain a confpiracy, it is necef- 
fary to lay and prove an acquittal ; and therefore a nolle projequi 
will not maintain the declaration, but if he plead not guilty, 
^nd the attorney general confefs it, that will do. 

The defendant's name upon the back of the bill is a fufficient 
evidence, and the bed of the defendant's being fworn to the 
bin : but it may be proved that he was a witnefs without hav- 
ing the bill; but a perfon's name being indorfed on the indidt* 
ment, is no evidence of his being a profecutor. 

Butthough an action do lie for a malicious profecution, yet ic 
is not to be favoured \ and therefore if the indidment be found 
by the grand jury, the defendant ihall not be obliged to (hew a 
probable caufe : but it (ball lie upon the plaintiff to prove 
cxprefs malice. 

The a£lion ought not to be maintained without rank and 
exprefs malice and iniquity. The grounds of it are, on the 
plaintiff's fide, innocence ; on the defendant's, malice. 

However, as it may come to be left to a jury, it is advife- 
able tor the defendant to give proof of a probable caufe, if he 
be capable of doing it; and for this purpofe proof of the evi- 
dence given by the defendant on the indictment is good. 
And where the fafls lie in the knowledge of the defendant 
himfelf, he muft (hew a probable caufe, tho' the indidlment 
be found by the grand jury, or the plaintiff (hall recover 
without proving exprefs malice. 

If the plaintiff do prove malice, yet if the defendant (hew a 
probable caufe, he (hall have a verdidt, and the judge, not the 
jury, is to determine whether he had a probable caufe; and 
therefore, where the plaintiff having brought an a£tion againft 
the defendant for a malicious profecution for perjury obtained 
a verdidl, upon a motion for a new trial the court fet it afide 
(it appearing upon the report of the judge, that there was a 
probable caufe) not as a verdi£t againft evidence, but as a 
verdid againft law. 

When 
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When the aSion is for a malicious profecution for felony^ ? ^^<^* *'^ 

^ ^ JohnfoD tnd 

che nrft part of the defendant's defence muft be to prove a Ux. v. 
felony committed ; and therefore if nobody were by at the ®ro'''>*o<« 
time of the fuppofed felony but the defendant or his wife, their 
oith at the trial of the indidment may be given in evidence 
to prove the felony. 

In an a&ion for a malicious profecution againft the profecu« Lane ^ni St* 
tor and the juftice of peace who committed the plaintiff, the ju- ^.^*^ "* 
ry gave 200/. againft the profecutor, and 20/. againft the juf- P<>^« 9S* 
tice; and King Chief Juftice ordered the verdiA to be fo taken. 
But in Lowfield znd Bankcrrft^ Trin, 5 Geo, 2« Lord Raymond la str. 910W 
the like a&ion, where the jury would have given 800/. againft 
one and 100/. againft each of che other three, faid it could 
not be done, and there was a verdid againft all for 1 loo/. 



CHAPTER III. 
Of Affault and Battery. 

IN treating of the aAion of aflault and battery, it will be ne- Queen v. In* 
ceftary to fee what the law looks upon as fuch. And firft, 8"»> Saik. 3*4. 
an aflault is an attempt or offer by force or violence, to do a 
corporal hurt to another^ as by pointing a pitchfork at him, 
when ftanding within reach; prefenting a gun at him ; draw- 
ing a fword, and waving it in a menacing manner, tfr. But x Hawk. P. 
no words can amount to an aflault, though perhaps they may ^'^^\ c p 
in fome cafes ferve to explain a doubtful a6lion ; as if a man 
were to lay his hand upon his fword, and fay, ^* if it were 
not affize time, he would not take fuch language :" Thefe 
words would prevent the a£tion from being conftrued to be 
an aflault, becaufe they Ihew he had no intent to do him any 
corporal hurt at that time. Secondly, a battery, which always 
includes an aflTault, is the afiual doing an injury, be it ever Co 
Imall, in an angry, or revengeful, or rude, or infolent manner ; 
as by fpitting in his face, or violently juftling him out of the 
way. But if two by confent play at cudgels, and one hurt ^^^ ^*V- &»• 
the other, it is no battery; fo if one foldier hurt another in poft!"cie^ 
exerclfe j but, if he plead it, he muftfet forth the circumftances, ^urk!' ^"^ 
fills to make it appear to the court, that it was inevitable, and Hob. tj^ 

that 
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that he committed no negligence to give occafion to the hurt : 
for it is not enough to fay, that he did it cafuatiur et per inform 
tunlum^ contra voluntaiem fuam^ for no man {hall be excufed a 
trefpafs, unlcfs it may be juftified intirely without his default; 
and therefore it has been holden, that an adion lay where the 
plaintiff, landing by to fee the defendant uncock his gun, was 
accidentally wounded. Trin, i o Geo. i . Underwood and Hewfon 
per Fortefcue and Raymond^ in Midd, Str.-^gb. 

And much more, if a man wantonly do an a£l by which an* 
other man is hurt; as by pushing a drunken man, he will be 
anfwerable in an adion of afiault and battery, but if he intend 
doing a right ad, as to ailift fuch .drunken man, or prevent 
him from going along the ftreet without help, .and in fo 
doing, an hurt do enfue, he will not be anfwerable. 

Where by afudden fright a'horfe runs away with his rider, 
and runs againft a man, it is no battery; and may be given in 
evidence on the general iSiic ; but if it were occafionad by any 
one whipping the horfe, fuch perfon wr«uld certainly be liable 
in an a£lion upon the cafe ; and, quare^ in the other cafe, if the 
plaintiff were to prove that the horfe had been ufed to run 
away with his rider, for in fuch cafe the rider is not free 
from blame. 

The plaintifFcannot give in evidence a convidion at the fuit 
of the king for the fame battery ; for it is a general rule, that no 
record of conviAion or verdi£t (hall be given in evidence, but 
fuch whereof the benefit may be mutual, viz. fuch whereof the 
defendant, as well as plaintiff, might have made ufe, and given 
in evidence in cafe it had made for him. 

In an aflion of affault and battery, Mr. ferjeant Howard 
would have proved that the plaintiff and the defendant fought 
by confent, and infifted that this was evidence on the general 
iffue in bar of the adtion, for volenti non fit injuria. But 
Parker Chief Baron denied it, and faid, the fighting being un- 
lawful, the confent of the plaintiff to fight (if proved) would 
be no bar to his adion, and that he was intitled to a verdidl 
for the injury done him; and cited Winch. 49. a Lev. 174. and 
Wehb^vA Bijhop at Gloucefter Lent Jjpzes I73i» before Lord 
Ch. Baron Reynolds^ where in an adion for five guineas on a 
boxing match, the judge held it an illegal confideration, and 
the plaintiff was nonfuited. Comb. 2 1 8. Matthew and OUerton^ 
where ic was faid) that if a man iiccnfe another to beat him, 

(ucb 
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fuch licence is void, becaufe it is againft the peace; and there- 
upon the plaintifFhad a verdi£^, and 301. damages. 

There are three forts of defence to this adiion. ' Hob. 134* 

I. Iniiciation, 

2* M<itter of cxcufe. 

3. Juftification. 

Inficiation is the denying of the fa£t, and that can only be 
by pleading the general ifliie, viz. not guilty. On Which 
pica in. general^ matter of iuftification cannot be given in 
evidence in mitigation of damages. *But where an acStion 
vras brought agatnft the captain of a (hip. who pleaded not Binghsm^T. 1 
guilty, the defendant crofs examined the plaintiff's witnefs Camauit, 
as to ^xpreflions ufed by the plaintiff, which would have S'ctiin,s in Loij. 

- A-r J r • r L J- T don on 5 A^\\i 

jultined the impriionment^ they tending to raife mutinv and i->gg cor. 
difobedience : and though it was objected to by the plaintiff, Bulier J. 
the evidence of wh9t was faid by him at the time of the im» 
prifonment was received in mitigation of damages For 
every thing which paffed at that time is part of the tranfadtion 
on which the plaintiff's adion is founded; and he could not 
be furprized by (his evidence. 

Matter of excufe is an admi^on of the fad ; but faying ft 
was done accidentally, and without any default in thrdcfcn^ 
dant; and that. (as I have already faid) may be either pleaded 
or given in et idence on the general iflue. 

Juftification is an infilling upon fomething that made it lavt^- 
ful for him to do che hSk laid to his charge; it is therefore to 
be feen what is fufficient matter of juftiiication. The mod C^r* !• 3^7* 

teneral matter of juftification is, that the plaintiff made the 
rft aflault, and if iffue be joined thereupon, the defendant 
may prove an affault on any day before the ad ion brought ; and 
the plaintiff cannot give in evidence a battery at another da^y 
or at another time in the fame day, without a novel aflign- 
ment, which muft ftate the battery to be on the fame day 
mentioned in the declaration^ elfe it will be a departure ; Cr. Car.isc^ 
though on fuch novel alfignment he may give in evidence a ^'^' ^^' 
batterye-at any other day, the fame as he might if the defendant 
had pleaded not guilty to the declaration; but as the common 
way is for the plaintiff to have two or three counts in his de- 
claration, fo that the defendant is under a neceflity of pleading 
the general iffue to fome of them (for if he jufiify two he ad- 
mits two,iind confequently, unlefs tie can prove two juftifica- 
tions, muft have a verdid againft him) he may prove another 
battery without being put to make a novel alignment. 

The memorandum was generally of Michaelmas term, and 
the fad on fin ajfaidi was proved on a day within the term, 
and on a cafe made, the court held it well enough ; for the dtr. 1171. 
plaintiff need have given no evidence on this plea, unlefs to 
aggravate damages^ and the court will not nonfuic him, he- 

C caufe 
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caufe it is amendable by a new bill. And if this had com6 
out on the defendant's evidence, who had otherwifc proved 
his plea, he ought to have a verdi£V, unlefs the plaintiff prove 
another battery previous, which in fuch cafe ought to be 
deemed the foundation of the a£lion. 

If the defendant prove that the plaiotilF Rrft lifted up his 

ftaiF, and offered to ftrike him, it is a fufBcient aflault to juf- 

tify his (Iriking the plaintiff, and he need not flay till the 

plaintiff has actually flruck him. 

Cockcroft «fr^ However every affault will pot juftify every battery; but it 

6^! * * is matter of evidence whether the affault were proportionable 

DtDct §nd to the battery, and therefore, though the plaintiff fet out a mai- 

hem in his declaration, yet the plea oifon ajfault demcfne is the 
fame; and he need not plead that the plaintiff maihemajfct et 
vulnerajfet the defendant, nift^ tsff. But that muft appear in 
evidence; that is, it mufl appear that the affault was^in fome 
t Riym. 177* degree proportionable to the maihem\ and therefore in Cock- 

croft y. Smiib^ Holt Ch. Jufl. direfled the jury to give a verdid 
for the defendant, the firft affault being by tilting the form on 
which the defendant fat, whereby he fell; the maim was, that 
the defendant bit off the plaintiff's finger. 
Kjm ft Ux' If the defendant plezd/on a/faultj and the plaintiff can juflify 

V. Fhippari, j^^ he mufl plead it, for he cannot give it in evidence upon 

the general replication de injur i A fua propria, 
I Haw. P. c. There are many other matters which may be pleaded in juf- 

'^^* tification: as if an officer having a warrant againfl one who 

will not fuffer himfelf to be arrefled, beat or wound him in 
the attempt to take him; foif a parent in a reafonable manner 
cbaflife his child, or a mafler his fervant, or a fchoolmafler hi^ 
fcholar, or a gaoler his prifoner; or if I beat one who wrong- 
fully endeavours with violence to difpoffefs me of my lands or 
goods, or who affaults my wife, parent, child, or mafler: but 
though all thefe matters may be pleaded in juflification, yet 
I Rarm. 6a. ^^J "^"^ ^^ pleaded differently; as for example : in affault 

and battery againfl hufband and wife for a battery by the wife, 
the defendants may plead that the plaintiff was going to 
wound her hufband and that (he infultum fecit to defend him 
and to prevent the plaintiff from beating him : in the fame 
manner a fervant may juflify an affault in defence of his maf- 
ter; but not e con\ becaufe the mafler may have an a£lion 
pir quod fervitium ami/it^ but the fervant can have no a£lion 

for 
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for an aflault on his mafler. A man cannot juftify a battery 

in defence of his pofleflion ; but he ought to fay, moUiter ma» 

jius impofuit: fo an officer cannot juftify more than the af- Wiiiumsani 

fault by virtue of an arreft, without {hewing that the plaintiff ^049!' 

refifted, or endeavoured to refcue himfelF, unlefs it be by 

way of moUiter manus impofuit^ and in that manner he may Titley v. Fox- 

hall C B 'Tr 

juftify the beating, without Ihcwing any refiftance, or at- ^, q^ j^ ' 
tempt to refcue. 

A battery cannot be juftificd on account of breaking his Gvtzn Mnd 
clofe, in law, without a requeft to depart ; but it is other- 5/,.*'^'* 
wife, if he come into my clofe vi it armis-y for that is but re* 
turning violence with violence. 

In aflfault and battery, the defendant pleaded, that he was Taylor i;; 
feifed of the reSory of D. in fee, and that the corn was fevered Markham, 

Cr. J. 224^ 

from the nine parts, and for that the plaintiff* would have Yclv. 157* 
carried away his corn, the defendant ftood in defence thereof, 
and kept the plaintiff from carrying it away; fo as the harm 
the plaintiff received was of his own wrong, ^c. The plain- 
tiff replied, de. injuria fua propria abfque tali taufa ; and upon ' 
demurrer the replication was holden to be good, becaufe the 
plaintiff claimed nothing in the land or corn, but only dama- 
ges for the battery, which is collateral to the title, arid there- 
fore a general replication was good; for in afTauic and bat-*- 
tery, the poffedion can only be material; but it is otherwife 
when the right may come in queftion. 

The defendant may juftify even a maihtmy if done by him Line anti 
as an ofHcer in the army for difobeying orders; and he may ""^^^^s*"- 
give in evidence the fentcnce of the council at war upon a Treby c. j,. 
petition againft him by the plaintiff: and if by the fentcnce m'ss.**'^** 
the petition is difmiffed, it will be conclufive evidence in 
favour of the defendant. 

Whenever the defendant juftifies a battery, he muft con- Salk. 637# 
fefs it, otherwife on demurrer the plaintiff will have judg- 
ment. 

Where there is an exprefs battery laid, it is not enough to 
juftify the imprifonment (though that includes a battery j but 
iie muft likewife juftify the battery. 

A former recovery in affault and battery is a good plea, Fctttrund 
Aotwithftanding fubfequent damages ; for tiie confequence of ^"^^»S*^^* *'• 
the battery Is not the ground of the adlion, but the meafure 
of the damages. 

Ca So 
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Yclv, 6S. So if a battery be committed by fcvcral, and a recovery be 

had againft one, fuch recovery may be pleaded in bar to an 
adion for the fame battery brought againft another. 

Cr. J. 151, If the defendant juftify the aflault, and plead not guilty to 

Candi scaufc. ^j^^ battery and wounding^ and both pleas art found againft 

him, there (hall be but one damages given, for the aifault is 

ji Go. 6. 7* included in the battery. So if the adion be brought againft 

•tfe?* "*^*"'* two, and one plead not guilty, and the other fon affaultj and 

both ifTues are found for the plaintiff, there (hall be but one 
damages afieiTed ; and it would be the fame if one of the de- 
fendants had pleaded fpecially, and there had been a demur- 

1 R. R. 395. rer which had been determined in favor of the plaintiff: for 
'• J- S49' j( jg jj maxim, that where the enqueft is taken by the iffucs of 

JLodntjanJ i^g parties, by the fame enqueft fhall the daniages be taxed 

Strode, Cartb. ^ ,t rr f > , /r r 1 ^ 1, . • 

29. for all. If the juiry aliefs damages feverally, vsz. 1000 A 

^^ againft J. and 50/. againft B» the plaintiff may enter a mlli 

frefequi as to B. and take judgment againft A only for the 
1000/. for at the plaintiff might have brought his adion < 
jointly or feverally, he may have the fame eledion as to the 
damages; or he may take execution againft both for the 
greater damages; fo if one of the defendants confefs the ac- 
tion, a writ of enquiry (hall be awarded, but fhall not iffue, 
becaufe he (hall be contributory to the damages taxed by the 
enqueft on the iffue of the parties, if they (hall find for the 
plaintiff; and if they (hall find againft the plaintiff, then the 
writ (hall iflut forth. It is the conftant practice now to leC 
the writ iffue fo that the fame jury tries the iffue and affeffes 
Su. itsa* ih^ damages ; and in cafe the defendant who pleaded, is ac- 

quitted, yet the plaintiff (hall go on to aflefs damages againft 
the others; [aliter if the plaintiff be nonfuited. Str. 507.^ 
So if one defendant appear, and the plaintiff declare againft 
him ftmul cuftty l^c. who pleads and is found guilty by the en- 
quefts to damages ; and afterwards, the other comes and 
pleads, and is found guilty, he (hall be charged with the da«- 
mages taxed by the former enqueft; for the trefpafs^ which tha 
IT Co. $1 plaintiff has made joint, cannot be fevered by the jury, if 

an , pon. ^^^ ^^^^ ^^ j ^^^ trefpafs to be done by all at one and the fame 

time; but if the jury find one guilty at one time, and the 

other at another time, there feveral damages may. be affefled* 

9 £. 4. 51. Trefpafs by baron and feme for the battery of both, defen- 

Cr. J. 655. d^nt pleaded not guilty, and found guilty, and damages aflefled 

for the battery of Uio barpA by itfelf, and for the battery of the 
3 feme 
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feme by itfclf ; and judgment was given for the damages for the 5!M^. ^ , 
battery of the feme ; and the writ abated for the refidue. Note, v. Da?u M. 
the defendant cannot in fuch aftion give evidence, that the «G»'PwPratt 
man has a former wife, for that ought to be pleaded, that he 
may be apprifed of the defence, and be prepared to anfwer it; 

In aflault and battery, the defendant gave in evidence his Str. 79. Weft« 
marriage with the plaintiff^ to encounter which (he proved a s^J^^^Jj^"' 
former marriage to one Wefthrooke^ who was alive at the time 
of her fecond marriage ; for the defendant it was infifted, (he 
ought not to give felony in evidence to fupport her a£tion, 
but lord King admitted it. 

Inana£lion by huiband and wife, for a battery on her,^r ^^^^ ,,g, 
yvM/the hufband's bufinefs remained undone \ on motion in ar- 
reft of judgment it was holden good, becaufe the battery itfelf 
is adionable, and the per quod only aggravation \ and Holt str. xo94« 
faid he would not intend the judge fufFered that to be giveo 
in evidence. 

If there be a maim, or if the wound be apparent thougf\ i Raym. 176. 
xiot a maim, the court may increafe the damages upon view of 
the plaintiflF. But in order for it, it feems necelTary that the 
judge of ni/i prius (hould indorfe upon the poflea^ what maim or 
wound was proved \ unlefs the caufe were tried before a judge r » u . , 
of the fame court where the motion is made to increafe the 
damages. It likewife feems neceflary that the manner of viner, tit. Da. 
wounding fliould be fet forth in the declaration. StiUs 345. »*k«»'^^P*-47» 

In Smallpieci and Boci^nhanty Alic. 27 Car. 3. C B. upon a 
motion to increafe da mages yiir^/r vifum vulneris^ the court faid, 
it was neceflary that it fhould be proved to be the fame wound 
for which the damages were given, and ordered notice to be 
given to the defendant who appeared, and witnefTes on the one 
part and on the other were examined, and feveral of the jury- 
men, who all faid that no evidence was given to them that any 
blow was given upon the eye, or that he had loft his eye by - 
the battery; and for this reafon the court would not increafe 
the damages ; for new evidence ought not to be given, for this 
is a cenfure on the firft vcrdidi, and a corredion of it. 

In Burton and Baymsj M. 7 G. 2. C B. upon view of the i Dafnei u6t 
p^rtyt and examination of the furgeon on tenus in open court, 
and bearing counfel on both fides (after a rule to (hew caufe) 
the damages were increafed from ii/. 141. to 50/. 

It may not be ufelefs here to remark, that by the Ji^ijb con- 
^itution be that hurt his neighbour was refponfiblc on five ac- 
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Cpunts, I. For the damages. 2. for the pain. 3. for the 
^urc. 4. For the ceffation of work. 5. For the affront or 
difgrace. 

It is proper to take notice, that by the 21 J. i.e. 16. an ac- 
tion for an affault and battery muft be brought within four 
years. But this muft be taken advantage of by pleading, and 
therefore where the plaintiff by miftake pleaded non tulp. 
infra fex annosy upon demurrer it was holden to be an ill plea. 
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Of Falfc Imprifonment. 

EVERY reftraint of a man's liberty under the cuftody qf 
another, either in a gaol, houfe, ftocks or in the ftreer, 
is in law an imprifonment; and whenever it is done without 

a proper authority, is falfe imprifonment, for which the law 
gives an adiion ; and this is commonly joined to an affault 
and battery ; for every imprifonment includes a battery, and 
every battery an affault. 

The 21 J, I. limits this action to four years-, but if an 
a£tion be brought for detaining the plaintiff in prifon, from 
—to—, and the defendant plead (as he may) as to part 
not guilty infra quaiuor annosy the plaintiff may reply that it 
was one continued imprifonment ; and (o ouft the defendant 
of the benefit of the ftatute. 

Declaration of Afich, term, of an affault on the 1 8th of 0/57^- 
i/r, and an imprifonment from thence for twenty five weeks ; 
on motion in arreft of judgment, the court held that the con- 
tinuance being laid under a fcilicet^ v/111 not vitiate what is 
properly laid in time, and that this differs from all the cafes 
where the time is aiHrmativelv laid. 

Trefpafs againft J. G. widow; and pending the fuit fhe 
took hufband ; after judgment a writ was diredled to the fhe- 
nff quod caper ft J G. ad fatisfaciendum^ upon which the Ihe- 
riff took the defendant ; whofc hufband, together with her^ 
thereupon brought an a£lion of falfe imprifonment againft 
the fberiff, who juftified under the ca.fa. the plaintiff demur^ 
red I and ptr cur. If an a£tioQ be brought againft a widow, 

whQ 
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who before judgment takes an hufband, yet if flie be found 
gililty, the ca.fa. (hall be awarded againft her, and not againft 
ber hufband, and judgment for the defendant. 

Where an officer and another join in the fame juftification, Mjdileton *«i 

. , , Pnce E. i6. 

if it be not fufficicnt for the officer, neither it is for the other; q.%, str. 1184 
;ind wherever an officer juftifies an imprifonment under a |^uche^"ltr. 
w.rit which he ought to return (and all mefne procefs ought 993* 
to be returned) he muft (hew that the writ was returned; 
but it is otherwife in the cafe of a fubordinate officer, fuch as 
a bailiff, for he is only to execute the iherifF's warrant. If Bntton ^ni 
the action be brought againfl him who was plaintiff, he can- ***> ' •♦^^ 
not juftify by virtue of an execution, unlefs he likewife fhew 
there is a judgment ; for the judgment may be reverfed, and 
it ought to be at his peril that he takes out execution after- 
ward: but it is enough for the (heriff to (hew a writ, and if 
any one come in aid of the officer at his requeft, he may juf- 
tify as the officer may do, but fuch requeft is traverfable. 

The officer cannot juftify an imprifonment for non-pay- iRiym.74«i 
ment of taxes, under the general printed warrant which the 
collcdprs have, (igncd by two jufiices ; but hp ought to have 
a fpecial warrant. 

The defendant juftificd an imprifonment for that the plain- Hiiiyfieid ♦. 
tiflF was indebted to him in a debt of 20 A and he took out a Sianyfjrd, 
latitat againft him direded to the (heriff, £ff<r. which is the c. B, 
fame imprifonment, ^c. The plaintiff in his replication 
traverfed that he owed him To much money ; after verdiA for 
the plaintiff it was moved iq arreft of judgment, that the 
debt being bu( inducement to the juftification was not tra- 
Terfable, and a repleader was awarded. 

NotCy that by 21 Jac. i.c, i\. juftices of the peace, may- 
ors, bailiffs, churchwardens, and overfeers of the poor, con-? 
ftables and other peace officers, may plead the general iffue, 
and give the fpecial matter in evidence. It likewife ena^» 
that any a£Uon brought againft them, (ball be laid in the pro- 
per county ; and if upon the general iffue pleaded, the fz8t 
(hall appear to be done in another county, the jury (hall 
find the defendant not guilty. 

Note likewife, that by 24(7. 2. c. 44. no writ (hall be fucd 
out againft a juftice for what he (hall do in the execution of 
bis office, till notice in writing of fuch intended writ (ball 
have been delivered to him, or left at the ufual place gf 
^s abode^ a month before; and the juftice may tcndqr 

C 4 iimeud^^ 



^4 4^ IntroduSfton to the Law 

amends, and, in cafe the fame is not accepted, plead fuch 
tender in bar to the action, together with the plea of not 
guilty, and any other plea with leave of the court \ and if upon 
iflue joined thereon the jury (hall find the amends fo tendered 
to have been fuflicient, then they Oiall give a vcrdid for the 
defendant. It likewife enacts, that no adlion fhall be brought 
againft any conftable or other officer, or any other perfon 
ading by his order, for any thing done in obedience to a 
judice's warrant, until demand made of the perufal and copy 
of fuch warrant, and the fame has been refufed for the fpace 
of fix days ; and in cafe the warrant be (hewed and a copy 
taken, and afterwards an aSion be brought againft the eon* 
ftable, without niaking the juftice a defendant, the jury (h«]l 
pn producing the warrant find a verdict for the defendant, 
notwithftanding any defe£l of jurifdidion in the juftice; and 
|f fuch a£lion be brought jointly againft the juftice and him, 
upon producing the warrant, the jury (hall find for him; and 
if they find againft the juftice, the plaintiff (hall recover the 
cofts he is to pay to fuch defendant againft the juftice, with 
a provifo that if the judge certify that the injury was wilfully 
and malicioufly committed, the plaintiff (hall be entitled to 
double cofts. And a provifo Iike>vife, that fuch af^ion (hall 
^e commenced within fix calendar months after the ad com- 
mitted. 
Bmit. 176^. ^^^ officer muft prove that he a£ted in obedience to the 

^f- warrant; and where the juftice cannot be liable, fhe officer 

is not within the protection of the a£V. 
Piokerfgiii v. If a man be imprifoned by a juftice's warrant on the firft day 

Palmer, Tr.^^ of J^BW^ry, and kept in prifon till the firft day of February.^ he 
Saik. 4-20. ^.P. will be in time if he brings 4)is adlion within fix months after 

the firit of February^ fpr the whole imprifonment is one en- 
tire trefpafs. 
Lawrence tf i "^^^ juftice having pleaded tender of amends, the plaintifF 
Qox, Hii. 33 obtained a rule for the defendant to brine the money into court 

for the plaintift'to take the fame, upon difcontinuing his adtion. 
Nuttirg v. An overfcec of the poor, who diftrains for a poor's rate under 

ja«kroi., K. B. ajufticc's'warrant, is an officer ivithin theproteflionof thisaft. 
F-: iijmv. Note, the above aft extends only to aiSions of tort: and 

Terry, Eaft. therefore where an aftion for money had and received wai 
^ ' •*' * * brought againft an officer who had levied money on a convic- 
tion by a juftice of the peace, the conviftion having been 
quafhed, it was holden that ^ deo^and of a cppy of the war- 
rant was not necefTary. 
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CHAPTER V. 



Of Injuries arifing from Negligence or FoUy. 

EVERY man ought to take reafonable care that he doe^ 
not injure his neighbour ; therefore, where-ever a man 
l^eceives any hurt through the default of another* though the 
fame were not wilful, yet if it be occafioned by negligence or 
fplly, the law gives him an a£lion to recover damages for the 
injury (o fuftained. 

As in the cafe mentioned in the third chapter, where the 
defendant, by uncocking his gun, accidentally wounded the 
plaintiff, who was {landing by to fee him do it. 

If a man ride an unruly horfe in any place much frequented, s Lev. 17^, 
('fuch as Lincoln's' Inn Ftelds) to break and tame him ; if the Aieft^^'^Til*. 
horfe hurt another, he will be liable to an adion j and it may 
be brought agatnft the mafter as well as the fervant, for it will 
b« intended that he fent the fervant to train the horfe there; 
or it may be brought againft the mafter alone. 

The fervants of a carman run oyer a boy in the ftreets, and , Kzjm, 739. 
maimed him, by negligence; an action was brought againft 
the mafter, and the plaintifFrecovercd. And nofe, :hat in fuch str. xoSj* 
cafe the fervant cannot be a witnefs for his mailer, without a 
releafe, becaufe he is anfwerable to him. 

So in the cafe abovementioned, if one whip my horfe, 
whereby he runs away with me and runs over a man, the man 
may bring an a£lion againft fuch perfon ; for the whipping my 
horfe was an a£l of folfy, and therefore he ought to be anfwer- 
able for the confequenceof it. A fortiori^ I might maintain an 
a^ion if I received any hurt from my horfe's running away, * ^ 

becaufe the confequence is more natural. However it is proper 
in fuch cafes to prove that the injury was fuch, as would proba- 
bly follow from the aft done : as that many people were aflem- 
bled together near the place, at the time of his whipping the 
jiorfc ; or that the perfon run orer was ftanding near and with- 
in figltt ; y^^ ^^ ^^^ defendant is only to anfwer civiliter and 
^ot crimnaUur^ it does not fecm abfolutcly ncccflary to give 
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fuch proof; though to be fure fuch circumftances will have 

weight \w diminifhing or increafing the quantumof the damages* 

l^ Carth 1294.451. So if a man lay logs of wood crofs a highway ; though a 

perfon may with care ride fafclv by, yet if by means thereof 
my horfc ftumble and fling me, I may bring an aftion ; for 
wherever a man fufFers a particular injury by a nufance, he 
may maintain an a£lion ; but then the injury muft be dircft 
(fuch as before mentioned) and not confequential, as by be- 
ing delayed in a journey of importance, 
X DanT. 177. So if a furgeon undertake to cure a perfon> and by his negli- 

gence and unfkilfulnefs mifcarry, an action will lie ; but if the 
perfon undertaking to make the cure be not a common furgeon, 
there muft be an exprefs promife ; becaufeif it were not his pro- 
fcffion, it was the folly of the plaintiff' to truft him, unlcfs he 
were deceived by an exprefs promife ; and the law in fuch cafe 
wiil not raife a promife. The defendant may in either cafe give 
in evidence that the plaintiff did not follow his direiftions, iffc. 
As I fliall have occafionto fay more upon this head in the 
next book, under the title of " Cafe for.Mifbehaviour in an 
Office, Truft or Duty," and of " Cafe of confequential Da- 
f Raym. 14021 mages," 1 will only add in this place. That it is a fettled difr 

tin(5)ion, that where the immediate act itfelf occaiions a preju- 
dice, or is an injury to the plaintiff's perfon, houfe, land, ^V. 
trcfpafs vi et armls will lie : But where the aft itfelf is not ar^ 
injury, but a confequence from that aft is prejudicial to the 
plaintiff's perfon, houfe, land, t*Fc, trefpafs vi et armi$ will not 
lie, but the proper remedy is an aftion on the cafe. 



I 



CHAPTER VIv 
Of Adultery. 

AM now come to the laft thing for which (as a perfonal 
injury) an aftion will lie, and that is adultery. And the ac- 
tion lies in this cafe for the injury done to the hufband, in alie- 
nating his wife's affeftions; deftroying the comfort he had from 
her company; and raifing children for him to fupport and pro- 
vide for. And as the injury is great, fo the damages given are 
commonly very confiderable : But they are properly increafed or 
. , ^^ y / ^inainifbcd 
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diminiflied by the particular circumftances of each cafe ; tht 
rank and quality of the pUintifF; the condition of the dcfen* 
dant ; his being a friend, relation or dependant of the plaintifF, 
or being a man of fubftance; proof of the plaintiff and his wife 
having lived comfortably together before her acquaintance with 
the defendant; and her having always born a good charadlef 
till then ; and proof of a fettlemcnt, or provifioa ^or the chil- 
dren of the marriage, are all proper circumftances of aggrar 
vation. On the orher hand, proof that the wife had before 
eloped with others, or that the hufband had turned her out of 
doors, and refufed to maintain her ; and that he kept company 
with other women ; or that he was acquainted with and con* Clbbcr and 
fcnied to the defendant's familiarity with her, is proper in mi- chfT/robm, 
tigation of damages. So the defendant may give in evidence^ '*'• M«rifton, at 
that the wife had a baftard before marriage, but he will not pcrWYiiMCh.' 
be permitted to give evidence of the general reputation of her J' ^\9>1"^^ 
being (or havmg been) a proftitute; for that maybeoccafioned Stafford, 1745, 
by her familiarity with the defendant ; though perhaps, after P"^®*"J' 
having laid a foundation by proving her being acquainted with 
other men, fuch general evidence may be admitted : But for 
this matter of giving character in evidence, vide poji. lib. 6. 

But in an a£tion for crim. con. with the plaintiff's wife, lord Smith v. Alli. 
Man$fitld laid it down as clear law, that if a woman be fuifered weamro'ttel B. 
to live as a proftitute, with the privity of her huft)and, and a ^- ^'^l' ***'**, 

- Ill 1 . t n 11 . Mansfield a fiej 

man is thereby drawn into cnm. con* and the hulband brings Tc, 5 Qco. 3« 
an adtion, it will not lie : It is a damage without an injury. If 
It be not with the huflmnd's privity, it will not go to the ac- 
tion, let her be ever fo profligate, but only to the damages, 
Pratt Ch. J. of C B. declared himfelf of the fame opinion in 
a like cafe much about the fame time. However, in the cafe 
of Cibber and Sloper^ fupra^ it was holden that the adlion lay, 
though the privity and confent of the hufband to the defend* 
ant's connexion with her, were clearly proved. 

Note^ In this a^ion it is neceflary for the plaintift^ to prove 
a marriage in fad ; which may be done either by a copy of 
the regifter, or by the teftimony of one who was prefent at 
the ceremony. But ' 

It is not neceflary to call one of the fubfcribing witnefles Birtv. Bartaw 
to the egifter to prove the identity of the perfons married, j^^'^g* '^^^* 
for a copy of the regifter is fudicient evidence of the marriage 
in hdt between perfons of the defcription there mentioned ; 
^d any evidence which (atisfies i jury as to the identity of 

the 
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the plaintiff and his wife being the perfons married is fufli- 
cient : as if the hand-writing of the hufband and wife to the 
regifter is proved ; or bell-ringers came to the parties and 
faid thejr rung for the wedding, and were paid by them, or 
people dined at the wedding dinner; or other circumftances 
to afcertain the perfons* 
Morrif v* MiU Where the plaintiff proved articles between himfelf and his 
7 G. 3. ^* * vf'ife^ purporting to be made after the marriage, of the wife's 

eftate, and which were executed by the plaintiff and his wife, 
with the privity of her relations, and her uncle was the truf- 
tee in the fettlement ; that (he always went by the name of 
his wife, and was fo confidered by the relations on both fides ; 
and likewife proved cohabitation^ this was holden not to be 
fufficient. 

■ 

\h]6^ So where the defendant was furprifed at a lodging with the 

plaintiff's wife, and on being zOs^ed where major Morris's wife 
was, he anfwered ^ in the next room ;" this was holden not 
to be fufficient, for it is only a confeffion of the reputation, 
and that (he went by the name of the defendant's wife, and 
not a confeffion of the fa6l of the marriage. 

Woolfton and ^^ ^^^ ^^^'^ doMbted whether the ceremony muft not be per- 

$cntt per Dene formed according to the rites of the church ; but as this is 

¥he^ford?i7^3, ^^ a£iion againft a wrong-doer, and not a claim of right, it 

where plaintiff {^citis fufficlcnt to prove tbc marriage according to any form 

till, and reco. of religion, as in the cafe of Anabaptifts, Quakers or Jews. 
yered 500 1. fj^^ confcffion of the wife will be no evidence againft the 

M^riey^^Guiid. defendant J but a difcourfe between her and the defendant 

W\, 1739. may be proved. So letters written to her by the defendant 

may be read as evidence againft him, but her letters to him 

will be no evidence for him. 
Cookiiff</Siyer ^^ ^^^ '^^^ of the aSion is the criminal converfation, and 

£iich. 1^ G. 1. not the affault, the proper plea under the ftatute of limitatioi^ 

H^^B. Burr. j^ ^^^ ^^jj^^ withinjSr year*. 
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BOOK II. 

Tor what Injuries affedling a Man^s perfbnal 
Property, an Adlion may be brought. 



INTRODUCTION. 

HA V I N G in the laft book taken notice of the Teveral 
injuries affeding a man's perfon for which an adion 
may be brought, I fhall now conflder in what cafe an action 
will lie for injuries aflfeding hi) property % and they divide 
thcmTelves into two forts : 

I. Such as affe£l his perfonal property. 
1. Such as affect his real property. 

The anions that may be brought for injuries affecting his 
perfotial property, are» 

1. Deceit. 

2. Trover. 

3. Detinue. 

4. Replevin. 

5. Refcous* 

6. Trefpais. 

7. Cafe for Mifbehaviour in an Office^ Triifl: 

or Duty. 

8. Cafe for confequential Damagci* 






Chap- 
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of Deceit. 

i Danv, 543. Tr\ E C E I T properly lies where one man does any thin^ 

JLy in the name of another, by which the other is damaged 
and deceived; as if one without my knowledge purchafe a 
quan impedit in my name, returnable in Bancoy and after caufe 
it to be abated, or tnfi to be lionfuited. So if one forge a fta- 
tute merchant in my name, and thereupon a capias is fued out, 
upon Which I am taken, I may have a writ of deceit again({ 
bim that forged it, and him that fued the capias. But this 
writ lies chiefly upton recoveries obtained by covin and deceit! 
And in fuch cafes where the recovery is of land, it is brought 
to refiore the party to the lands and profits : And in other 
cafes, fuch as debt, (ffr. to give him damages : But what I in- 
tend to take notice of in the prefent chapter, are adions upon 
the cafe in the nature of a writ of deceit, which lie wherever 
a perfon has by a falfe affirmation, or otherwife, impofed upon 
another to his damage, who has placed a reafonable cdnfi- 
AlevDQT. dence in him ; as if a man in pofleflion of a horfe^ or a lot- 

Mcdimand ^^^V ^'cke>, fell it to another for his own; for pofleflion of a 
StoughtoftjSalk. perfonal chattel is a colour of title; and therefore it was but 
593. s'.c.*^*" * reafonable confidence, which the buyer placed in him, when 
Aleyn 91. he affirmed it to be his own. But it is inclimbent on the 

plaintiflFin fuch cafe to prove the defendant knew it not to 
Salk.2xo« be his own at the time of the fale (for the declaration mud 

be, that he did it fraudulently, or knowing it not to be his 
own :) For if the defendant had a reafonable ground to be- 
lieve it to be his property (as if he bought it bona fide) no ac- 
tion will lie againit him ; but the defendant cannot plead 
fuch matter, but muft give it in evidence. 
1 Danv. 176. So if the vendor affirm that the goods are the goods of a 

P*- 7. ftranger, his friend, and that he had an authority from him to 

fell them, whereas in truth they are the goods of another, and 
he had no fuch authority, an adiion will lie agaiafl him; and 
in fuch cafe it will be fufficient for the buyer to prove them thcf 
goods of another, without proving that the defen3an|p«neiv 
them to be fo 5 (for it need not be averred in the declaration) 

M 
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for the deceit! 8 in his falfely affirming he had an authority to 
fell them; the plaintiff muft therefore prove that he had no 
fuch authority; and doubtlefs, proving them to be the goods 
of another would be evidence prima facie that he had no 
authority, and fufiicient to put him upon proving that he 
had. 

If the feller were out of poffeflion of the perfonal chattel at Saik. aio» 
the time of the fale, no adion will lie againft him chough it be 
not his own^ without an exprefs warranty, for then there was 
room to queftion his title. 

If the feller affirm the rent of a houfe to be more than' it K\(nty Mni 
really is, whereby the purchafer is induced to give more than R^ym.^*,*^,!*'* 
it is worth, an a<Slion will lie for the deceit; for the value of ^*<i* M^* 
the rent is matter which lies in the private knowledge of the 
landlord and tenant, and muO: be the fame to all. But if the 
feller had only affirmed, that y, S» would have given fo much 
for it, whereas J. S, had never offered fo to do, no aftion 
would lie, for fuch affirmation could not deceive in the value; Yclv. 10* 
fo if he had only affirmed it was worth fo much, for the pur- 
chafer might inform himfelf of the value. And fo it is in all 
cafes, where the purchafer may eafily difcover the true value, 
or where the thing may be of more value to one man than ' Sid. 146. 
to another; as jewels, pictures, C!fr. 

In Chandler v. LopuSj which was cafe, whereas the defen- ^^' J- 4»« 
dant having (kill in jewels, had a (lone which he affirmed to 
be a bezar flone, and fold it as fuch to the plaintiff: judg- 
ment was arretted, becaufe the declaration did not aver, that 
the defendant knew it not to be a bezar fione^ or that he war>- 
ranted it to be one. 

But if a merchant fell one kind of filk for another, whereby 
the purchafer is impofed upon in the value, he may bring his 
zStion ; and though it appear upon evidence that there was no Horn and 
a£tual deceit in the merchant, but that it was in the fa(Slor be ^gg['''*'' ^*^^* 
yond fea; yet it will be fufficient to charge the defendant; for 
he {hall be anfwerable for the deceit of his fa£lor civilitery 
though not criminaUur '^ for fince fomebody muil be a lofer, it 
is more reafonable that he that puts the truft and confidence 
in the deceiver fhould be the lofer, than the (Iranger. 

If the vendor affirm a horfe to be found wind and limb, Putterfidd ^^i 
whereupon the purchafer^r/n adhibens gives fo much ; if the siik. at. ' 
borrc be blind, an action will lie ; but it feems to be good evi- 
dence 
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dence in fuch cafe on the part of the defendant, that the dc*^ 
fcQ, is vifible, for then it cannot be reafonably intended that 
the affirmation extended to it. And note, that if the firft 
tontraA with warranty be broken ofF, the warranty will not 
extend to a ftibfequent fale. 

It has been faid, that if a married man pretend to be fmgle^ 
and marry J, S. (he may bring an adtion to recover damages 
for the injury done hcfr by his deceit; but fuch an adion will 
not lie for a man who is impofed upon by a married woman, 
becailfe the converfation and contra£t of the wife will not 
bind the hufband. And it may be doubted in the other cafe, 
being felony by i Jac. as it is a general rule, that where a 
trefpafs is by ftatute turned into felony, the trefpafs is merged ; 
though in the cafe of Garford v. Richardfon^ Tr, 36 Car, 2. 
the court of K. B. upon a motion in arreft of judgment irt 
fuch an adtion brought by a woman, gave judgment for the 
plaintiiFy holding the adion to be maintainable. 



C A A P T E R 



11. 



Of Trover. 



lalk 654. 



Str. 827. 

Hartop ani 
Hoare^ E. i6 
G. ». K. B, 



TROVE ii is a fpecial adtion on the cafe, which ohit 
man may have againft another, who hath in his pof- 
feffion any of his goods by delivery, finding or otherwife, or 
iells or makes ufe of them without his confentj or refufes toi 
deliver them on demand; and it is for recovery of damages 
tb the value of the goods; and therefore the declaration ought 
to ccfntain convenient certainty in the defcription of the 
things, fo that the jury may know what is meant thereby | 
but it nefed not contain fo riiuch certainty as an adtion of de« 
tinue, becaufe that is for the recovery of the things theni-i* 
felves, and therefore trover for 20 ounces of cloves and maci 
has been holden good. So for a parcel of diamonds. 

If a gentleman lodge jewels fealed up in a bag with a banker 
for fafc cuftody only^ and the banker break open the bag, and 

pawn 
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})awn the jewels to another, the gentleman may bring trovel^ 
againft the pawnee, for he fliall not be anfwerabie for the de- 
ceit of the banker, as he gave him no power to do that ad in 
Which the deceit lies; and therefore it differs greatly from 
the cafe, taken notice of in the laft chapter^ of the merchant 
imfwertng for the deceit of the fador. 

The cDnverfi<)n is the gift o^ tht a£lioti, and the manner in i D»nv. 13* 
which the goods came to the hands of the defendant is only 
inducement: and therefore the plaintiff may declare upon a 
divenerunt ai tnanui gbneriilly, or fpeciaJly per inventianem^ 
(though the defendant came to the goods by delivery,) or that 
the defendant fraudulently at cards won money of the plaintiff 
From the wife of the plaintiff; and this being but inducement^ 
need not be proved ; but it is fufficient to prove property in 
himfelf, poffeffion tb have been in the defendant, and a con- 
verfion by him» 

In the declaration the converfion was laid to be on a day Cr. j. 41!, 
before the trover ^ wherefore a motion was made in arreft of 
judgment, but the declaration was holden to be good, for the 
Poftta ciMVirtit is fufficient, and the viz. is void. 

At to the property, a fpecial one is fufficient, and there- i ^^od. ^u 
fore this adiOn may be brought by a carrier or bailee; or by '* ^^^* 
ft finder, for that Will enable him to keep the thing againft 
ill but the rightful owner. 

A iherilF who has taken goods in execution may bring iSaund. 47, 
trover for them, if they were taken away before the fale. 

If an houfe be blown down and a ftranger take away the Per Powei j. 

timber^ the leffee for life may bring trover; for he has a c"r?Jlt*s°i1k; 

!f>ecial property to make ufe of the fame (as if he would re- ^^^* 
build) tho' the general property be in the reverfioner. 

A lord who feizes an eftray or wreck, may before the year 5;^^ wiiiiam 

and day expired maintain trover againft a ftranger; for he Courtney's 

las more than a poffcifion, viz. a poileffion that will turn Saik! Mss. 

•into a property. ' Z^T/,'"' 

pcrCUrkeBar.S.P. 

And property Is fufficient without pofleffion ; therefore on Lord CuiienU 
the uial of am ejectment for a mine it was holden, that a re- ^%^^ ^^^^ 
covery in trover for a parcel of lead dug out of the mine was 
ao evidence of the plaintiff's poffeffion. 

P In 
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CuUini? and In trovcf for ten load of timber, the cafe was, that the de- 

Treb Chri. fcndant had been tenant to the plaintiff, and eret^ed a barn 
ar Hereford Upon the premliTes, and put it upon pattens and blocks of ttm- 
*^94« bcr lying upon the ground, but not fixed in or to the ground ; 

and upon proof that it was ufual in that country to ere£t barns 
fo, in order to carry them away at the end of the term, a 
verditSl was given for the defendant. But though Lord Chief 
Juftice Treby thought proper in this cafe, to take advantage 
of the cuftom of the country, yet I apprehend ihat it would 
Ldrd Dudley now bc determined in favour of the tenant without any dif- 
tf«t/ Lord Wartl, ficulty; for of late years manv things are allowed to be re- 
Miu 1751, in nioved by tehants, which would not have been permitted for- 
merly; as marble chimnics, £fff. {k^ niore ftrongly in things 
relative to trade, as brewing veflels, coppers, fire engines, 
cyder mills, ^r. The general rule of law is, that whatever 
is fixed to the freehold becomes pah of it, and cannot be 
moved; but many exceptions have been admitted of late to 
this general rule, as between landlord and tenant, or between 
tenant for life, or tail, and the reverfioner: btit the rale ftill 
holds as between heir and executor. 
2 Stra. 1141. In trover by an executor againft an heir, Lee C. J, held 

that hangings, tapeftry, and iron backs to chimnies be- 
longed to the executor, and he recovered accordingly. 
Winch. 51. But corn growing belongs to a devifec of land and not to 

Coxv.Godfaive, ^^ executor. Though a devifee of goods, (lock, and move- 
HolfiMS. 157. j^y^g fljj^jj ^^^^ jj fr^j^ both. 

% Lev. 107. If there be trover before the marriage of the plaintiff, and a 

tonverfion after, the baron and feme may ioin; for though 
the converfion is the caufe of a<Siion, and therefore the huf« 
band may fue alone, yet the inception of the caufe of adion 
was in the wife by the trover. 

Silk. 126. If a bank bill, payable to A. or bearer, be found by a ftran- 

gcr, who transfers it to B. A. may maintain trover againft 
the ftranger, but not againft B, becaufe the courfe 6f trade 
creates a property in him: but as to the ftranger who had no 

SalkiS4. title, the property is ftill confidered to remain in A. But if 

the plaintiff had given lottery tickets to a goldfmith to receive 
money for them, and the goldfmith having likewife received 
tickets of the defendant, and given him a note to pajrhim fo 
many tickets, afterwards had delivered upon his note the 
plaintiff's tickets to the defendant, this would not change 
the property. 

Salk. ago. One jointenant or tenant in common, or parcener,, cannot 

bring trover againfl his companion for a thing ftill iixhis pof- 
fefEon, becaufe the poffelBon of one is the pofleffion of both ; 

Co L ICO '^ ^^ ^^' '^ ** %oo^ evidence upon not guilty. But if one 

Bardnardift nc tenant iH common deftroy the thing in common^ the other 

-v. Chapman may bring trover J and therefore where one tenant iii common 

nr.d Smlih, H. * 2 of 
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of a (hip took it away, and fent it to the Weft- Indies^ where 
it was Joft in a ftorm, Lord King left it to the jury, whether 
this were not a dcftruSion by the defendant ; who found it fo 
accordingly. But if one joiirtenant, l^c. bring trover againft Silk- ajo. 
a flranger, the defendant may plead it in abatement, but can- 
not give it in evidence. But in fuch cafe the plaintiff (hall 2 Lev. 113' 
recover only the value of his (hare. 

If a leafe be liifide to A. and 5. and the indenture of leafe a Leon. 220, 
be delivered to B. who dies, by which the whole furvives to 
J. he may bring trover for the indenture, for the poiTeflioii 
of fi. was bis poflei&on. 

But though one tenant in common cannot bring trover Apud. Exon 
againft his companion, yet that is only where the law confi- ^",^ m5s« 
ders the pofieflion of one to be the pofleflion of both ; and Wcft and Paf- 
therefore if A. be tenant in fee of one fourth part of an cftatc, oa. Str. 4. 
and B. tenant in conimon with him of (he other three parts, s* ^* 
for a term of years without impeachment of wafte; \{ A, cut 
down any trees and B. take them away^ A, may maintain 
trover: for though B. being difpunifhable of wafte might cut 
down what trees he Would; yet trees having an inheritable 
property, and he havm^ no intereft in the inheritance, can- 
not take them when fblled by him who has the inheritance ^ 
and confequently his pofleflion being tortious, cannot be faid 
to be the pofTeflion of the other. 

If a fon, having a general authority to receive and pay mo- Saik. 289« 
hey for his father, receive money due on a bill to his father, 
and give a receipt for it, as money had to his father's ufe, 
and after give it away, the father may bring trover, againft 
the donee ; for his fon's receipt is a good difcharge of the 
4debt, and therefore his pofTeflion is the pofTeflion of the father ; 
the fon being as to this purpofe his fervant; and the fon may 
in this cafe be a witnefs (to prove the delivery to the defen- 
dant) his evidence being corroborated by other circum- 
fiances. 

If A. be indebted to C and B. to A, and it is agreed be- 1 puif. 62. 
tween theni, that B. fhall deliver goods to C. in fatisfadion 
of .^/s debt4 if 5. convert them to his own life, C may 
maintain trover againft him though he never had pofTeflion, 
for by the agreement the right was in him, and the conver- 
JBon a wrong to him : but if A. order a tradefman to fend him 
goods by a boyman, and the tradefman fend the goods by si Colftrn v. 
i^rter to the hbufe where the hoyman refides When in towii, ^Anf iJlJl Holt 

D a tnd at G. Hall. 
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and the porter not finding biniy leave the goods with the 
landlord, A. canndt have trover againft the landlord, for ihe 
property never vefied in him, but remained in the tradefman ; 
but if the perfon to whom the goods had been delivered had 
been a fervdnt to the hoyman and intrufled by hicti to re- 
ceive the goods^ A. might maintain trover;* for by fuch deli- 
very the^ property would have vefted in him; and therefore in 
fuch cafe the tradicfman could not bring trpver againft the 
hovchan: But if A, had not direded the tradefman to deliver 
the goods to that particular hoyman^ in fuch cafe the proper- 
ty would not have been in A. till he bad adually received the 
goods ; artd therefore the tradefman might bring trover for them 
againft the hoyman. Yet it has been holden, that if a tradef- 
man in London fend goods bjr order, to a tradefman in the 
country, by a carrier not named or appointed by the country 
trader; if the carrier embezil the goods, the country trader 
muft ftand to the lofs. So if A. order the goods to be tranf* 
mitted to him by a particular carrier, though upon condition 
to return them again if he diflike them; yet upon delivery to 
the carrier the property is vefted iH A. and he will be bound 
to pay the price to the tradefman; and confequently the 
tradefman cannot bring trover againft the carrier; though 
perhaps if it were to come out in evidence^ that the carrier 
had kept the goods in town, in (atisfa£lion of a debt due from 
A, to him (and that without the confent of >. who was foon 
after to run off) the court would leave it to the jury, and not 
let the carrier take advantage of fuch tortious a£l; for iu 
fuch cafe there is reafon to prefume the carrier did not ac- 
cept the goods for A, never having had any intention to de«< 
liver them to him; and if fo, the property will not have 
vefted in A. and confequently muft remain in the tradefman, 
who may therefore bring the adion. The defendant 7th 
Apr. fent goods to A. who in May following finding himfelf 
in bad circumftances, re-delivered the goods to a friend of the 
defendant's, and fent him notice; but before the uefendant 
could fignify his confent to take back the goods, A. became 
a bankrupt, and in an action of trover by the aflignee, the 
court held, there being a precedent confideration, viz. the 
debt, A, could not countermand the delivery, but the property 
revofted in the dejendant till difagrecment, and the contra^ 
did not ftand open till agreement* 

But 
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But where a bankrupt on 7th Mv. indorfed and fent a pro« Alderfon & 
miflbry note for 600/. by the poft to the defendant, to whom *"^f *f Llrfchc 
be was indebted to a larger amount^ and the letter was car- & aaorhcrv. 
ried to the poft office that morning; but by the courfe of the Temple K. B, 
poft it could not go away till the next day, and the defendant ^'^* ' ^' 
could not ripceive it till the tenth, at which tin;e he did re- 
ceive it; and an a6t of bankruptcy was committed on the 8th. 
and it was found by the jury that the note was indorfed and 
fent in contemplation of an a£t of bankruptcy; the court 
held this to be a fraudulent preference of the defendant to the 
other creditors of the bankrupt ; and that as the note was not 
found to have been indorfed in payment of any particular 
debt, and it might be in truft for the bankrupt, and no aflent 
was giVen by the defendant, before the ad of bankruptcy 
tvas cominitted, the affignees were entitled to recover it 
from (he defendant. But it was there faid, that if a man 
iiend bills of exchange, or confign a cargo to another who has 
before paid the value for them, the fending them to the car- 
rier will be fufficient to prevent the affignees from recovering 
fhe goods or bills back, in cafe of an intervening a(Et of bank- 
ruptcy; though the perfon to whom they were fent did not 
know of their being fent. at that time. 

If a man deliver corn to his fervant to fell, who does fo ac- Noy ii. 
cordingly, and converts the money to his own ufe, the mafter ^*i^: ^' 
may bring trover againft him for the mopey; for though it gjn^. ^89! 
has formerly been a dpubt, yet it fcpms now to be agreed, that btr.'i42. 
trover will lie for money, bccaufe damages only are to be re- 
covered. 

In trover for ^ det)enture, the plaintiff muft exactly prove Per Holt at 
the number of the debenture as laid in the declaration, and ^' ^''^* 
the exad fum to a farthing or he will be nonfuited. But he cr. Car. 261. 
need not fet oqt the nqmber (any more than the date of a 
bond, for which trover is broMghtJ for being out of pofleffion 
be may not know the number, and if he ^ould miftake, it 
would be a failure of his fuit. 

In order to prove properly, where the aftion is brought by Carth. 453. 
an affignee under a commiffion of bankruptcy (who may de- 
clare, if he will, ht de bsnis fuis propriis) it is neceflary to 
pri^e, I. Th^ bankrupt a trader within the ftatute. 2- The RuHi tf;></ Bar^ 
ad of bankruptcy, j. That the commiffion was regularly kcr, Mich. % 
granted, 4. The affignment to the plaintiff. 5. A property * ** 
in the bankrupt. It will he proper therefore to confider 
what evidence is fufficient to prove thefe feveral things; and 
for that purpofe I will fet down the words of the feveral fta- 
tutes which defcribe what perfons may be bankrupts^ and 
what ads will make them fo. 

By 13 El c, 7. Any perfon ufing the trade of merchandize, 
^j vr>7 of bargaining, exchange, rechange, bartry^ chevifancc, 

P3 pr 
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or otherwife, ip grofs or by reuiU or feeking his trade or Iiv« 
ing by buying and felling, that departs the realm, or begins 
to keep houfe, or otherwife abfent himfelf, or fufFers himfelf 
willingly to be arrefted for any debt not due, or fufFers him* 
felf to be outlawed, to defraud any of bis creditors, fhall be 
deemed a bankrupt; and by i Jac, c. 15. or fraudulently pro- 
cures his goods to be attached or fecreted, or makes any frau-- 
dulent grant of his land or good^, to the intent that his cre- 
ditors may be defrauded; and by 21 Jac. i. c. 19. any that 
ufes the trade of a fcrivener receiving other men's money 
into his truft and cuftody, or any merchant who (hall endea- 
vour to compel his creditors tu take lefs than their jud debt, 
or gain longer time than was given upon the original con- 
tract, or being indebted in 100/. or more^ ihall not* pay or 
compound for the fame \vithin fix. months after due, and the 
debtor be arrefled for the fame, or within fix months after an 
original fued out and notice thereof, or being arrefted fl)all lie 
in prifon two months or more upon that or any other arreft, 
or being arrpfted for lOoA or more of juft debts (hall efcape 
out of prifon, or procure his enlargement by putting in hired 
bail. And by the faid a£t 21 Jac, i. in the cafes of arrefi and 
lying in prifon, or getting forth by hired bail, he is to be 
deemed a bankrupt from the time of his firft arreft. 

By 14 Car, 2. c. 24. The having money in the Etijl India 

Company will not make a trader; and in the 5 G. 2. c, 30. 

by which bankers, brokers, and fadlors, are made liable to be 

bankrupts, there is a provifo that it (ball not extend to any 

farmer, grazier or drover. 

Vide Vernon gy ^ Q^ 2. c 30. / 24. if any bankrupt (hall after the iflu- 

Hankey"n<r* '"g ^^ * commifliQn againft him pay the perfon who fued o^t 

others G. Hill, the fame, his dpbt, or give or dpliver to fuch perfon goods or 

i6t]ijuly,i787. ji^y other fatisfa^Sion or fecurity for his debt, whereby the 

perfon fuing out the comniifiion (hall privately receive more 
in refpe6t of his debt than the other creditors, fuch payment, 
l5\. (hall be fuch an act of bankruptcy whereby, on good 
proof thereof, fuch commifliop Q^d\\ be fuperfeded, and ano- 
ther commiHion (hall be awarded to any creditor petitioning, 
and the perfon takmg or receiving fuch goods or other faiis- 
faction (hall lufe his- debt and all that he has received. « 



Confti'udlions on the: aforcfaid Statutes. 

Ci. R. B. 243. A man cannot be a bankrupt in refped to debts contradied 

during his infancy, though the acl of bankruptcy were com- 
mitted after he was of age. 

Tr'iht snd A. being arrefled; puts in bail, afterwards he furrenders in 

Webber, H. difch^rgc of his bail, and is above two months in prifon; l\« 

s^ik. 1C9.S. r. is 
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U a bankrupt only from the time of his furrender, not from ^ 

«he time of his arreft. 

But where (ham bail is put in before a judge, as a means Rofe v. Greedy 
to get the defendant turned over to the prifon of the court, g/j^^^^* * *' 
and he is accordingly immediately furrendered and fent there, 
the imprifonroent is to be computed from the arrefl. 

A (hoemaker may be a bankrupt, for he lives by buying Cio. Car. \u 
and felling leather; but an innkeeper as fuch cannot, for ^ «^« S^S- 
though he buy provifion, yet he does not properly felUt, for 
the attendance of his fervants, furniture of his houfe, l^c, are 
to be confidered. 

So it has been holden that a vidualler, as fuch, cannot be Saunderfon v. 

a bankrupt. Ltf^.^j. 

One who buys cattle at one fair, keeps them three or four Mills «iu/ 

days on his own ground, and then drives them to another fair jg^GcoVa. C. B. 
to fell, is a drover within the meaning of 5 G. 2. aforefaid. 

In the c^k of ff^ooJicTj i mercer on Lud^au-kili^ againft Cited by Sir 

... J* Strange la 

whom his going beyond fea being given in evidence, it was OtgoW^and 
jnfifled that (hewing quo anhno it was done, [viz, on account „^.*, ' 
of having killed his wife) it could not be conftrued an a£l of 
bankruptcy; but it appearing his creditors were thereby in 
faft prevented from recovering their debts. Raves Ch. Juft. 
held it was : but if that fad had not come out, it would have 
be.en other wife* 

If A. commit a plain adl of bankruptcy, as keeping houfe, Saik. ixo. 
l^c. though he after go abroad and be a great dealer, yet that 
will not purge it. But if the ad were doubtful, the going 
abroad and dealing will be an evidence to explain the intent 
of the tirft.adl; for if it were not to defraud creditors, and 
keep out of the way, it will not be an a£l of bankruptcy. 
Alfo if after a plain a£l he pay ofFor compound with all his 
creditor^, he is become a new n^an. 

To conftitutjc an a£l of bankruptpy, the denial of the party 
qiufl be with an intent to delay creditors ; therefore being de- 
nied \^'hen ffck ki bed, or engaged in company, will be no 
acl of bankruptcy ; and Let Cb. Juft held the fame, where Field nd Beiit^ 
the denial was by agreement in or^er* to take out a commif- ""^ri H. "S ^^ 
fion. But in BramUy v. Muniet at Guildhall 2d *Juni J 756, 
Mr. Juftice Foflcr held it fuSicient proof of an ad of bank* 
iuptcy: the fad proved was, that the party (in co;ifequence 
of an agreement made at a meeting of the creditors two hours 
before, at which he and the plaintiff both were) was denied 
to the plaintiff's clerk, who was fent to demand money; 

. D 4 "tannin 
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Hfmitt quasre^ for how can fuch a denial be faid to be with in* 

tent to delay the creditor? — Probably the defendant himfclf 

in this cafe had concerted or been privy to the committing the 

^ of bankruptcy.: and under fuch circumftances a denial by 

agreement has in many cafes been holden to,be fufficient proof 

of an aS of bankruptcy. For where a perfon has been affifiing 

in procuring fuch adt of bankruptcy to be;cQm.mitted, it does 

not afterwards lie in bis moifth, nor (hall be be permitted to fay 

it'was fraudulent or ine(Fe£lu^L Bqt fuch ad of bankruptcy 

will be of no avail againft perfons wh% were not privy to it.— « 

Jukmart^ Though a man with intent to delay his creditors order him* 

i\Wc}!i! fclf to be denied, yet unlefs in fa£t he be denied to a creditor, 

per Lee ^ it Will be no a£l of bankruptcy ; therefore it is necefTary to 

prov^ that the perfon denied was a cjrf ditor. 
Mev'.in^ial. On the 28th of tfovimbeVj Hall ro^t out of town, and re- 

»Su ioq, turned in the evening, before which a bailiff had been at his 

ibop to arreft him : the next morning he fent for the bailiff^ 
and told him he went out in order to get the term of the plain* 
tiff, and now the return of the writ was out, if they would 
t;ike out a new writ he would give bpil^ v^bich was dpne ac- 
cordingly; and this was held tcibe anaAof bankruptcy withr 
in I Jac. I. e, 15. 
Krttle and In an action of trover a^ainff a (heriff, who had levied a^ 

of^EwV^r*** execution pn the baiikiupt's goods, to prove an a£l of Ji^nkv 
HamiDond, ruptcy prior to the execution, the plaintiffs relied op an af- 

3iniil^raf^cr fignmcnt made by the bankrupt of ^// bi$ effects to two of his 
HiJ. 7 c. 3. creditors, in truft for themfclves, au(J the reft, in copfequenc^ 

of a propofition made by the bankrupt at a meeting of his cre- 
ditors, and accepted by all that were prefent. Per L^rdMans^ 
fields this deed is a fr^uJ on the bankrupt laws, and is an adtof 
bankruptcy, unlefs every creditor concurred^ And as every 
creditor did not concur in it, (for the plaintiff in (he execution 
\fz% adverfe) the prcfent plaintiff had a verdict* 
Xwens an^ A man cannot be an evidence to prove an a£t of bankruptcy 

g! 2* per ^ committed by himfclf; but his confeffion to a third perfon that 
Harowkko bc had gonc out of the way to avoid being arretted, is evidence. 

iJ'xncid find So a verdi£t upon an iflue direftcd out of chancery, to which 
Bancroft, ler ^piy ^^q q{ j^e defendants was party, may be read againft all 
C. HjIi. 173s, the defendants, to prove the time of the aft of bankruptcy. 
proxt^n r.ri/ A man's giving money for notice when a writ (hould come 

H.jjrs.jrr jj^j^ j^g {beriff's office againft him is no proof of an aft of 

HfreforU, bankruptcy, for he may do it to present his credit being blown. 

* ^- ^- Proof 



Relative to trials a^ Nifi PriuSt, 41 

Proof of the commiflion ought to be fey fhewing it under 
leal, and the petition to the chancellor on which ic wa< grant- 
ed, and the debt of the petitioning creditors, which (by 5 G. 
2.) if one, muft amount to 100/. if two, to 150/. if three or 
more, to 200/, It muft alfo be a legal debt j therefore theaf- 
iignee of a bond cannot bt a petitioning creditor [Midiic9tt*t 
cafe in ckancery, E, 4 G. 2. OSi. Si, 161.) and it muft be due Swaync & t». 
at the time of the aft of bankruptcy committed, {Toms and JJii. 1*3 g!"^ 
others V. Mytton. H\ I'lG ^ OSI. Str. 147.) but though of 5.'"-746. 
above fix ye^rs ftanding, it will be good. rit, E. 17 O. 

iV. B. A joint creditor may fue out u feparate comraiflion. *• ^* ^* 

Th^ affignment is to be proved by producing the deed, and 
proving the execution of it by thecommiffioner^. 

Till afEgnment the property is not out of the bankrupt ; %^ loS. 
but the aflignment y^efts the property in the afligneesfrom the 
time of bankruptcy \ and therefore if a pcrfon fue out execution Rufli Mi Ba. 
again(^ bankrupt, and the fberiff feize his goods, and fell ^^[^^ |^*^ 
them, and give the money to the perfon fuing out the cxecu* 
lion, the affignees may bring trover againft the (herifF (or the ibia* 
perfun fuing out the execution, if he can be proved a party to 
the converfion, by giving bond to fecure (he Aeriff'^ and fo 
making it bis own aft;) and there is no occafion for an aftual 
demand, becaufe the property being vefted in the adignees 
from the time of the bankruptcy, the execution was tortious. 
If therefore a fhcrifFlevy goods on ayf fa, after an aft of bank- Cooper ani 
ruptcy committed, but before a comcniiTion fued out, he ought 3^ g. %. k. B. 
not to fell the goods after the commiilion, for if he do, he will 
make himfelf liable in trover. Where the cafe appeared to be. Bally and Bun- 
tbat the defendant took the goods by virtue of zfi.fa. direft- '*^"** * "'^^^ 
ed to him as bailiff after an aft of bankruptcy, but before a 
commiffion lued out^ on a fpecial verdift he had judgment, 
for being an officer he was obliged to execute the writ« Note, 
the fmgle queftion referred by the fpqci4l verdift was, whether 
the taking were lawful ? and it was upon that the court deter- 
mined ; A bailiff, as foon as he has taken the goods, is 
ftmHus ^ffici^^ and therefore if he were juftified at the time of 
taking, a fubfequent commiiCon ought not to afFeft him. 

J. was arretted and lay in gaol for two months, in which Coppindaie v« 
time his goods were taken in execution on a fi.fa. then a 2''^'*^I^f *'; 
commiffion of bankruptcy iffiied, and A. was declared a bank- & 33 o. 2. 
rupt ffoqi the firft arreft. Afterwards the (bcriff returned nvKa 

bona I 
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konai this is a good return. — The Ji. /a. was returnable the 
2bth'Jutte: the commifljon ilVucd the 5th July : The return 
was in faS made the 5th November^ and the court (aid they 
yrould talce it as made at the time when in facl it was maae^ 
and not as made at the day of the return of the writ. 
Carratv. Cul- J, living in Ireland^ employed B. in London to fell goods 

liim, 1^^(1.1709. ^Qj. i^jj^ 2. fold ihem to J, S. {A, not knowing to whom 

they were fold, and J. 5. not knowing whofe property they 
were) B. became a bankrupt, and y, S. paid the money to his 
affignces. A. (hall recover it from them.. It was agreed that ^ 
payment by 7« S. to B. was a difcharge for him againft the 
principal A. yet the debt was not in law to B, but to the per- 
fon whofe goods were fold, and therefore was not ailigned to 
the defendants under the general alignment of all their debts^ 
but remained Jae to J, as it was before ; and it being paid to 
the defendant,- who had no right to it, but under a miiiake, 
i that payment muft be undcrltood in law to be for the ufe of 
him to whom it was due. 
Cr. Ctf. 14S. 'A, became a bankrupt after his goods extended on a ftatute^ 

and before the liberpte\ and in trover by the afligneci againft 
the defendant, who had got pofTeffion by virtue of the liberate^ 
the court held the property was divefted out of the bankrupt by 
the extent, and confequcntly that the goods.were not ailignable. 
Str. 98^ And note : The aS of bankruptcy is the fame thing in the 

cafe of common creditors, as the afTignment is in the cafe of the 
king. The king is bound by an a<Hual alTignment, becaufc the 
property is then abfolutcly transferred to a third perfon ; but 
relations, which are but Rdf ions of law, cannot bind the ciown. 
And note, that' the 19 G, 7. reciting that perfons fiequently 
commit fecret ads of bankruptcy unknown to their creditors., 
and after appear publickly and carry on their trade, and thai 
permitting fuch fecret afls of bankruptcy to avoid payments 
., bona fide made is a difcouragement to trade, enads that no per 
fon who \%bonafidg a creditor of any bankrupt for goods fold 
or for any bill of exchange drawn, negotiated or accepted b 
ijm, (hall be liable to refund to the affignees any money, which 
before the fuing forth the conr.mi/Tion was bona fide ^ in th. 
ufual or ordinary courfe* of trade and dealing, received b 
fuch perfon of fuch bankrupt before fuch lime as he (hall hav.^ 
notice that he is become a bankrupt, or that he is in infol- 
vent circumftanccs. 

As to the proof of property j by 21 7^^- i- ^« '9. if any per- 
fon becoming a bankrupt have in his pofTeffion, by the confent 
of the owner, good?, of another man, and fball be reputed owner 
of fuch goods, and (hall take upon him the fale, alteration or 
difpofal of them, the commiflioners of bankrupts (hall have 
power to fell fuch goods for the benefit of creditors. 
L'Apoftrc <;. This docs not extend to goods which a factor has in his pof- 

M.^^yos"* fcffion ahd offers to^cU for another man : therefore in trover 
I P. W. 318. for 



\ 
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for a parcel 6f diamonds againft the afligneeof £^/ a bankrupt. 
to whom before his bankruptcy the plaintifFhad delivered the 
diamonds to fell \ upon a cafe made, the court of K. B, were of 
opinion that the general words of the claufe ought to be ex« 
plained by the preamble, and that ihefe jewels being originally ■ 
the plaintiff's, and the bankrupt havin? no more than a bare 
authority to fell them for the plaintiff^ ufe, were not liable 
to the bankruptcy. 

But if a jeweller have in. his poflciHon jewels belonging to Saik. Mss. 
J, and becoming a bankrupt pfter the jewels to fale to J. S. S. C 
the affignee may difpofe of thorn, and jf. cannot have trover 
againft the vendee. • 

Upon this claufe too in the ftatute it has been determined, RoyziaiiJ 
that if a trader mortgage his flock in trade, and continue in Bowies H. 
poflefGon and become a bankrupt, his ailignees may difpofe of c»nc. * *" 
it ; but if he mortgage or fell a chofe in adion (ejf gr, a (hip 
at fea) and deliver over the muniments, it will not fc|e within 
th^atute. — If goods be configned toa fador who fells them, Scott v. Sa'» 
a6d beconics a bankrupt, the merchant mufl come in under '"*^"* ^* B- 
the commiinon; but if he lay the money out in other goods ' ' *' 
fur the merchant, the merchant will have the goods. So if 
be fell the goods for money at a future day, the merchant will 
. be entitled to the money. 

And by the 1 Jac. \. c, 15./ 5. If any perfon who fhall af- 
terwards become a bankrupt, fhall convey his lands or chat- 
tels, or transfer hi$ debts, except upon the marriage of any of 
bis children, or fpme valuable confideration, the commiffion- 
ers may difpofe thereof the fame as if the bankrupt had been 
a(3ually feifed or pofTcfied. 

The bankrupt cannot be evidence to fwear property in him- Ewem anJ 
felf, or a debt due to himfelf, without a releafe of his fhare in ^icL^g g"':C*' 
the furplus and the dividends, for elfe he is plainly interefted, 
but he may prove property in, or a debt due to another. 

By 5 Q. 2. e. yy*f» 7. In cafe any perfon is fiied for a debt 
due before he became a bankrupt, he may plead in general, that 
the caufe of a£lion did accrue before fach time as he became a 
b^inkrupt, and may give the fpecial matter in evidence ; and 
tlie certificate and aUowance (hall be fufficient evidence of the 
trading, bankruptcy, commiflion, and other matters precedent 
to fuch certificate, and a verdi6t fhall thereupon be given for 
the defendant, unlefs the plaintifFcan prove the certificate ob- 
tained unfairly and by fraud, or can make appear any con- 
cealment by the bankrupt to the value of lO /. 

Though by that ftatute the future efFedls of a bankrupt after str. no;, 
t fecond bankruptcy, where he does not pay ^teen (hillings in 

thp 
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the pound, are liable to be fcized for the benefit of creditOFS^ 
yet till feizure the bankrupt has fuch a property Ui thefai 
as will enable hlni to fell them. 

4la4»-is4* I>^ trover by a ftrangcr for goods taken at fea, in order tor 

cftabliih a property in himfelf, the plaintiflF muft prove two 
things^ I. That thefovereign of theplaintiiFwas, at the time 
of the taking, in amity with the king of Erigland, 2. That the 
defendant was, at the time of taking, in amity with the fove- 
reign of him whofe goods were taken \ for if he that tool; 
them were at enmity with him whofc goods were taken, the 
taking was hiwful, and of confequen^e the property altered. — 
The cafe in fourth Inftitute was, England was in amity with 
$p,ain and Holland^ who were at enmity \ the Hollanders tool^ 
goods atfea from the Spaniards aud brought them into Eng^ 
Ufnd^ the Spaniards brought trover for them as being in Jola 
amid I and it was holdcn that they could not recover. 

Saik. 441. PofTeilion ought to be proved in the defendant himfelf, for 

delivery to a fervant is npt fufficient, if the goods do not come 
to his hands; unlefs the fervant be employed by his mafter to 
receive goods for him, and they be delivered in the way of his 

Kaym. 791. trade ; as if a pawn be delivered to a pawnbroker's fervant. 

To determine what evidence will be fufficicnt to prove a 
converiion in the defendant, it mud be known how the goods 

I SW.afiA. ^camc to his hands ; for if they came to his hands by delivery, 

finding, or bailment, an adual demand and refufal ought to 
be proved; but it is not nccefliry to prove an aftual demand, 
if an actual taking be proved, for the taking being unlawful is 
itfelf a converfion; fo like;vire if an adual qonverfion be 
proved, it is not neceflfary to prove a demand, 

10 Co. 56. A demand and refufal is only evidence of a convetfion;^ 

and therefore, if the jury find a fpecial verdi£t that there was 
a demand and refufal, the cpurt cannot adjudge it a conver<f 
fion. 

z M. 245. A demand and refufal is no evidence, where it is apparent 

the defendant has made no cbnverfion ; as iuppolb the defend- 
ant to have cut down the plaintiff's trees, and to have Jeft 
them lying in the plaintiff's ground; for it is plain he has 
not converted them, if they continue there as before. 

Salk. 655. In trover againft a carrier, denial is no evidence of a convert 

fion, if the thing appear to be really loft through negligence 5 
but if tfiat do not appear, or if the cs^rrier had it in his cuxlody 

when 
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lirheii he denied to deliver it, it is good evidence of a cbnvtf- 

fion. But he mzy give in evidence the detaining of the goodi i^aynu 75** 

for carriage ; fo he may give in evidence that the goods were * ^"^' **• 

ftolen ; for then he is guilty of no converfion, though he will 

be liable in an action on the cafe on the cuftom. 

So in trover for a horfe in an innkecper*s hands, denial is iSlipw. i6i« 
no evidence of a converfion, unlefs the plaintiff tender what 
the horfe has eaten out, and the jury is to judge if fufficient 
Were tendered. But if jt, put a horfe to pafture with B. and Cr. Car. x'jh 
agree to pay him \^d. per week as long as he remains at paf- 
ture, and afterwards fell him to C. who brings trover againft 
B. he cannot give in evidence the detaining him till he be 
)>aid, but is pufto his adion againft A. for this difiers from 
cbt cafe of an innkeeper or taylor, who may retain. 

A lord of a manor feised a beaft aS an eftray, and kept it 1 Ro. Abr. 9x« 
for fome time after having proclaimed it. The owner after- 
wards, and within the year and day, claimed it, and brought 
trover without firft tendering a fatisfadion for the keeping of 
it : And for tft want of that it was hddeo that the a&ion 
Would not lie. 

But if a horfe be diftrained in order to compel an appear- Lenton^xi 
ati^ in a hundred-court, after appearance the plaintiff cannot ^ * *' 

juflify detaining the horfe till paid for his keeping. 

So if J, purchafe the intereft of a leafe for. years, and the i Ray/n.?^!. 
writings are left in the hands of B. an attorney, to draw an 
tffignment, and he does draw one accordingly, which is exe- 
cuted, he cannot afterwards refufe to deliver it to A. till he 
have paid for it. 

So where the defendant paid the duty at the cuftom houfe Stc.65i* 
for the plaintifF's goods \ for he may have an adion for the 
money fo laid out. 

Note, no perfon can in any cafe retain where there is a fpe- BremJn ««/ 
cial agreement^becaufc then the other party is perfonally liable, ^g ^^' **" 

If trover be brought againft a conftable for goods taken by 
liim, purfuam to a warrant from a juftice or other perfon, if be 
have a juriididion, though not in rhat particular inftance, (as if i^reOf m^D«*» 
commii&oners of the window-tax fine a coIlc<3or for a neglcft 3, q^^ '%^^ ^* 
not within their power) the conftable will not be liable, for he 
is not guilty of a converfion to his own ufe ; and though the 
plaintiff is intitlcd to the furplus of the diftrcfs, yet he cannot 

recover 
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recover it in trover. So lord chief juflice HoIu^t\Ay that if 
a (herifFupon an extent for the king againft A. feize the goods 
of fl. 5. cannot have trover, becaufe, by the feizure, the pro- 
perty vefted in the'king. 

If upon an information o( (eizure the goods be condenfned, 
DO a£lion will lie for them. But if there be no condemnation, 
and the goods were not liable to be feized, trefpafs or trover 
will lie againft the officer for them. But by 19 G. 2. r. 
34./ 16. if the judge certify on the record that there was a 
probable caufe for fuch feizure, then the plaintiff, befide hiis 
(hip or goods fo feized, or the value thereof, fhall not be in* 
titled to above 2 </. .damages, nor to any cofts of fuit. 

If a man take liiy horfe and ride him, and after deliver him 
to me, yet I may have this adlion againft him, for the riding 
was a converfion, and the re-delivery will only go in mitiga* 
tion of damages. 

Drawing out part of a ve(Iel,and filling it up with water, is 
a converfion of all the liquor. 

If a man find my goods, and upon a demand anfwer that he 
knows not whether I am the true owner, and therefore refufe { 
this is no evidence of a converfion, if he keep them.for the true 
owner. 

Though it be neceflary to alledge a day and place of conver- 
fion (or a requeft and refufal, which is tantamount) yet as it 
is a tranfitory adion, the converfion may be laid here and 
proved in Ireland. 

If trover be brought againft baron and feme, the declara- 
tion muft fuppofe that they converted the goods to the ufe of 
the hufband, and it muft not be laid that (he converted them to 
her own ufe; and many judgments have been arrefted on 
that account; yet as the converfion is a tort, it fhould feem 
as if (he might be charged with it the fame as with a trefpafs : 
as fuppofe (he were to take my (beep and eat them : and in 
trefpafs againft baron and feme it may be laid in the declara* 
tion, that they converted the goods to their own ufe; for 
though it had been to the ufe of the hu(band only, yet aftef 
his death the wife would be charged with the damages; 
however there is a difference between the two cafes, for in 
trover the coaverfioa is the gift of the a£iion, but not ill 
trefpafs. 

Art 
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An executor left furniture in the houfc by the confcnt of the Far.59. Wortlcy 

• - t riL i- I i ijrri Montague v. 

heir, who ufed them ; afterward upon a demand and refulal Lord SaQdwich, 
the executor brought trover ; the heir pleaded the (latute of 
limitations, 2nd per cur. the ufer before demand was no con- 
verflon, and the refufal (which is the only evidence of it) being • \ 
within fix years, the adlion is not barreJ. 

Trover will not lie againft a fervant for taking goods by his Mires tf«iSoIe- 
mafler's command, and for his niaflef's ufej but trefpafs *''* ^ '^ 
wiy. — This rule muft not be taken in the fdH latitude of the 
words, for it is certain it will not extend to cafes where the 
command is to do an apparent wrong, and fo it is faid by J. 
Scroggs in A^res and Solebay\ and perhaps it will not to any 
cafe where the taking is tortious, for then there is no occafioh 
for a demand and refufal ; but where the poiTefEon was law- 
ful, a refufal by a fervant will not be evidence of a converfion 
in him, for it will be evidence of a converfion in his mafter; 
is is the cafe of the pawnbroker in Salk, 441. Jones and Hart, 
Parker and Godwin^ M. 2 G. 2. is a ftrong cafe to fliew how Str. 151.813* 
fiar one man acting by the command of another (hall be an« 
fwerable in trdver : thar was, a bankrupt left plate with his 
wife, who delivered it to a fervant to fell, the fervant delivered 
it at the door of IVoodward's {hop to the defendant, who went 
into the (hop and pawned it, and immediately delivered the 
money to the fervant, who paid it to the wife. Upon trover 
brought by the aflignee againft the defendant, he obtained a 
verdi^i.but, upon motion, the court granted a new trial,' as 
being a converfion in the defendant ; and upon a fecond trial 
the plaintiiFhad a verdi(3. Note ; the defendant pawned it in 
his own name, and gave his own note for the money. 

If the plaintiff prove the goods to have been in his pofTef- BUckham's 
fion, it is prima facie evidence of property, but th^ defendant 
may prove them the goods of J. S. who died inujiatey and that 
letters of adminiftration have been granted to him ; but fuch 
evidence will not be conclufive againft the plaintiff, for he 
may (hew that he was married to J, S. and fo entitled. 

So it would be fufficienc if the defendant could prove that Str. 107s* 
the plaintiff bad before recovered in an a£lion of trover againft 
y. S. for the fame goods, for fuch recovery vefts the property 
in J. S. and the plaintiff has damages in lieu thereof, and 
therefore in a fecond adlion he cannot fay the goods are his. 

Where 
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Carih. 104. ' Wh^ir* trover is brought by a rightful executor or admini* 

flratoi- againil; an executor de /on Urt^ he cannot plead payment 

of debtS) ^c. to the value, ^r. or that he hath given the goods^ 

iffc. in fatisf<i£lion of debt>, but, upon the general iflue, fucb 

payments (hall be recouped in damages ; and if they amount to 

Ct. IC. B. 472. the full value, the plaintiff iball be honfuited i But he (hall noc 

Carth. 104, '^ j^ evidence a retainer for a debt of his own ; and if the 

Che(hoidv. a£lion be trefpafs inftcad of trover, payment of debts to thd 

ram Paricer>Ch. value wiU only go in mitigation of damages : And perha(/^ in 

B.atGicuccftfr, trover by a rightful adminiftrator againlt an executor de fan 

l74^ SaUk.285. , yj . , ^# r J u ,u 

forty he could not give in evidence payment ef debts to thd 
valuetfor fuch goods as were ftill in his cuftody, but only for 
fuch as he had ibid. 

If an adminiftrator bring trover on hisjown pofleffion, the 
defendant may upon the general iflue give in evidence a will 
and executor ; but if the a£iion be brought on the pofleffion of 
the inteflatiy the defendant itluft plead it in abatement, and 
cannot give it in evidence on not guilty. 

i i>inv. 25b Mr. Danvers fays there is no plea hi trover, biit a releafe and 

•not guilty ; for every plea in jiiftification is tantamount, and 
Lord Ch. Jutt.'HoIty in the cafe of Hartford and Jomsy Salk. 
6S4« fays, he never knew but one plea that was good, and re- 
fers to a cafe in Yeh)trUn 1 98, where in trover for two butts df 
wiiie, the defendant pleaded that he took them for prifage for 
the king, and there is another fpecial plea in t Su//ir^iSgy that 
v. R*. Rep. was hic^lden good, viz. That the defendant kept a conimon inn^ 
litnt^'fwt'of "^ ^^^^ • ftranger brought the plaintifF's horfe there ; and that 
acttftoA hoidcA fiot beiivg paid for bis meat, hedetained the horfe there ; but for 
' the reafon given by Lord Ch. Juft. Holt in the cafe of Hartford 

•nfl j9Hes^ fetting afide a fpecial plea (that the goods were 
•oaft away, and that he faved them, and detained them till he was 
paid for his paint) vbt. That if a detainer be lawful, it does not 
«onfefs a ^ooverfion (which is certafhly law) th;it plea ought 
not to have been allowed. And in fflng field v.* Stratford^ H. 
25 G. 2. X. B. it was holden by the whole court, that there could 
be no fpecial plea in trover, bat a releafe. But as the defend- 
bane and WaU »^< Cannot j|>lead the fpecial matter, be may give it in evidence 
iwl° ^^^ *^ ^^^ general iflue; and therefore in trover for a gun, the de- 
fendant may give in evidence, that he was gamekeeper of the 
mojM of £• aild took the gun by the 22 & 23 Car, 2. though 

the 
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Hie a^ do not authorize the pleading the general ifluc: and 
therefore it would be otherwife in trefpafs for taking it. — Yet Yciv. 67. 
ti^here in trover for goods, the defencJant pleaded that the plain- 
tiff had brought the like adion againft J, S, for the fame 
goods, and had recovered, and had execution; upon demur- 
rer, the plea was holden to be good: and it was faid, that 
where the demand and recovery is of a thing certain^ as where 
two are bound in 100/. bond, jointly and fcverally^ there re- 
covery and execution againft one is not a bar againft the other : 
for execution is no fatisfadion for the 100/. demanded: 
but where the demand and recovery is of a thing incertain, as 
Where trefpafs is done by two, which refts'only in damages^ 
if the plaintiff recover againft one, that judgment is a fufEci- 
cnt bar againft the other; for tranfit in rtrnjudilatam-y the'pro- 
perty of the goods is changed, fo as he may not feize therh 
again. 

Noti'y In general cafes it is not allowed to bring the thing Saik. ^07. 

into court for which the aSion is brought; yet I have known ''' '^*' 

it under particular circumfianccs, where the court would dif- j.^ct^tA and 

countenance the adion: and it appears from Mr. Barnes's h^.^^^"'^^^ 

Hatis that in the common pleas it has been often done. K« B. 

.The rule feems to be, that bona perituraznd cumbrous goods B. R. 1761. 
Ihall not be permitted to be brought into court; but in other 
cafes they may, upon an affidavit that they are in the fame 
plight and condition as when taken. 

Where goods are cumbrous, the court will grant a rule to cook v. HjI- 

iheV caufe, why on the delivery of the goods to the plaintiff^ i^^^^ ^- ^' ^'' 

and paying cofts, proceedings ftiould not be ftaid. Ivaitsv. 

Phipps, B, R. 
Eaft. 7 G. 3. 



CHAPTER III; 

Of Detinue 

DETINUE lies for the recovery of goods in fpecic, 
and alfo for damages for the detainer, and it lies againft 
a perfon who has them either by delivery or iinding: but as in 
this adiion the defendant may wage his law, trover is the ac- 
tion in more common ufe. 

•.. E I have 



so 



An lHtrodu5licn to the Law 



I have already taken notice, that the declaration in this ac* 
tion muft contain morc^ertainty than is neceflary in trover j 

2 R A 70V '" '"^^ other rcfpefts it agrees with that aftion^ It may be 

a Danv. 510. brought by one having a fpecial property j fo, by one having a 

property without poffeflion. It will lie for a piece of gold, 

Str. 141. value twenty- one fhillings ; for that is a demand of a thing 

certain : but it will not lie for money out of a bag, though in 
that cafe trover will, becaufe in that adion damages only are 
to be recovered. 

Br. Detinue 44. And it has been faid, that it would not lie for hawks, hounds^^ 

apes of popinjays, of fuch like things which zi^fera natura^ 
though made tan)e ; yet trefpafs will lie in fuch cafe, becaufe 
in that the plaintiff recovers oiily damages for the taking, and 
not.the things themfelves. • 

If a man detain the goods of a feihe covert, which came to 
his hands before the marriage, the hufband can Only bring de- 
tinue; becaufe the lav/ transfers the property to him, and the 

2 LcT. xoi. detainer is the caufc of action. But in fuch cafe the wife 

might join in an adion of trover, becaufe the inception df 
the caufc of adion was in her by the trover. 

1 R. A. 606. If ^» deliver goods to B. to deliver to C. C. may bring de- 

tinue againft H, for the property is vefted in him by the deli- 
very to his ufe. So if a man deliver goods to B. and after 
grant them to C. the grantee may have detinue, but not tht 
grantor. 

f R. A. 607. ^^ ^^^ bailee of a thing burn it, his executor (hall not tic 

charged in detinue, becaufe he fhall not be charged without a 
pofleilion in himfelf; for the adion dies with the perfbn.* 

Cr EI 867. Where ai man comes to a fhop to buy goods, and they agree 

upon a price, and a day of payment, and the buyer takes ihcm 
away, detinue will not lie; becaufe the property was changed 
by a lawful bargain; but if they agree for prefen^ money, and 
the buyer take the goods away without payment, detinue lies, 

Ca. K.. B. 345- becaufe the property 1* not altered. So if a man fell goods on 

payment of money on a day to come, and the money be paid, 
and the gooJs not delivered, detinue lies, becaufe the property 

Sa;k. 113. *^ ^" ^^^ buyer; but earnefl does not alter the property, but 

only binds the bargain ; and therefore if no other time for 
payment be appointed, the money muft be paid on fetching 

Ibij^ away the goods : the earncft gives the party a right to demand ; 

but a bare demand without payment is void. After earnefl: 
Ihe vendor cannot fell the goods lo another, without a default 

in 
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5n the vendee; and therefore if the vendee do not come aad 
pay, and take the goods, the vendor ought to requeft him ; 
and then, if he do not in convenient time, the agreement is 
diflblved, and the vendo^ at liberty to fell to another perfon. 

By the a6l of navigation, certain goods are prohibited un- Salk. laj, 
der pain of forfeiting them, one pirt to the king, another to 
him that will inform, feize or fue for the fan\e; any perfon 
5may bring detinu9 for fuch goods ; for the bringing of the 
adion veils a property in him. 

If I deliver goods to B. who lofes them^ and D. find them, i Danv. 512. 
and {jeliver them to J. S. Mrho has a right thereto, I cannot 
bring detinue a'gainft2)»becaufe he is not privy to my delivery. 

The plaintii^ mud prove an adlual pofleflion in the defendant, a R» A. 703; 
an j the detainer of the goods precifcly as mentioned in the de- 
claration; and therefore if detinue be brought for a bond, and 
Uis proved to be for a greater or lefs fum, it is not fufiicicnti 

The gift qf the adlion is the detainer: therefore if good^/ ^o* R<^P- *^^' 
be delivered to baron and feme, the detinue fhall be oni; 
againft the baron; but if goods come to a feme covert before/ ^o. L. 351- 
marriage, the adtion muft be brought agaitift the hufband 
and wife. 

If the defendant plead non deilnet^ he ihay give in evidence Co. L.iS^. 
a gift by the plaintifF, for that proved he docs not detain the 
plaintiff's goods; but he cannot give in evidence that the 
goods were delivered as a pledge, i^c* as he might in trover. 

In detinue for a deed, the defendant after a general impar- Hancock "j* 
Iznce^ proferendo hie in cur' the faid deed, pleaded that it was ^^ ^^3*^ j/* 
delivered to him by the plaintiff and J, S. ad cujlodiend* fub 
Striis conditionibus^ et quod ipfe paratus eft ad delihirani* cm vel 
fuiiks cur* conftderavit^ &c. Scd utrum conditignes ilia ex parte 
ffr^tdiBi qmreniii adimpleta funt ipfe omnino igrtorai et petit quod 
idim J. S. pramuniaiur, — The plaintiff demurred ; but the 
bburthcld, a prayer of garnifhrnent may be after an impar- 
lance, ideo preeeptum eft vie" quod per probos homines^ Cfr. Sei^ 
fo. quodftt hiCf (^e. 

The judgment in this adion is to recover the thing itfclf, 
or the value thereof, therefore the jury muft find the value; ,oCo. iif4 
and if they find damages and cofts, and no value, it (hall not 
be fupplied by a writ of enquiry. 

The jury ought to find the value of every particiila^ thing ib:d* 
tfcmandcd j but a flock of (beep is intire, iifc. 

Ea CHAP. 
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CHAPTER IV. 

t 

Of Replevin. 

'"^HE adtlon of replevin is of two forts; !• In the dsti'- 
net. 1 In the deUnuit\ and may be brought in any 
cafe where a man has had his goods taken from him by ano- 
ther. 

Where the party has had his goods re-delivcrcd to him by 
the (herift", upon a writ of replevin, or upon a plaint levied be- 
fore him (which by the (iaiutc o^ Malbridgi the (hcrifF may 
take out of the county-court, and make replevin prefently,) 
the a£!ion is xd the detinuit \ but where the (herifFhas not rftade 
fuch replevin, but the defendant flill has the goods, the allien 
is in the detinet: however, of late years, no adlion has been 
brought in the detinet^ though there is much ciA-ious learning 
in the old books concerniuir it. 

The advantage the plaintiff has in bringing an aSion of re- 
plevin in the deunety in preference to an adlion of trefpafs di 
bonis afporkJtiSy is, that he can oblige the defendant to re-deli« 
ver the goods immediately, in cafe upon making his avowry 
they appear to bi: replevi fable; but as in fuch cafes he may 
more fpeedily have them delivered to him by application to the 
fberiffin the common way, it is of no ufe, unlefs the diftrainel' 
have efloined the goods (o that the (herifF cannot get at them 
to make replevin ; and in fuch cafe he may bring an adion of 
replevin in the detinei, and after avowry pray that the defen- 
Ca. K. B. 37, dant may gage deliverance; or he may upon a return of an 

tlongavit to the pluries writ of replevin, have a writ to the 
(heriff commanding him to take other beafts of the de- 
fendant in withernam; but if the defendant before the retura 
of the wi:bernam appear to the writ of replevin, and offer t<^ 
plead non ccpit, it {hall flay the withernam ; for the defcndanC 
(hall not be concluded by the return of an efongavtt, for thtt 
(herifF can make no other return, where he cannot find th^ 
thing to be -replevied. 

Where the perfon taking the goods claims property in them 
befo^'e the (lierifF, he cannot make replevin of them : but i^ 
fuch cafe the party may fue out a writ dg proprietate probani^i^ 
upon whidi the (herifF mud have an inqucil of office^ and if 
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upon fuch inquifition the property is found in the plaintiff, the 
(hcriffibiill make replevin, allier non^ \^\xt though the pro- 
perty be found in the defendant, vet the plaintiff is not con- 
cluded, for he may ftill have his adion of replevin, or of ircf- 
pafs; but'if in an aciion of replevin the defeitdant plead pro- 
perty, and it be found for him, the plaintiff is concluded. — So S^'- "^4. 
if goods be taken in execution (or on a conviction before iuf- 
Cices) the (heriff (hall not make replevin of them, and if in 
fuch cafe the (heiiff fhould -fiake replevm, he would fubjcft 
himfelf to an attachment ; for goods are only replevifable where 
they have been taken by w^y of diiirefs: Lord Q.ke therefore ^'^' ^- »45* 
defines replevin to be a remedy ground'jd upon a diftrefs, being 
(as he fays) a re-dcIiverance to ihe firft poffcffor of the thing 
diRrained, on fecurity given by him to try the right, and to 
xe-delivcr the diftrefs if judgment fhall be againft him. 

He that brings replevin muft have an abfolute, or at leaft a ibid. 
fpecial property in the thing diftraincd j and therefore feveral 
men cannot jt>in in a replevin, unlcfs ihey be jointenants or 
tenants in common. 

Executors may have a replevin of a taking in vita teftatorls. Arundel and 
So if :he cattle of a feme fole be taken, and flic afterwards in-- f,*n! b *6q *' 
terma^ry, the hufband alone may have replevin. But if they ^""'"f & ux •». 
join, after verdidl jud^mcm will not be arrefted, bccaufe the s G. 2. * 
court will prefumethem jointly inter^fled, (as they may be, if 
•a diftVefs be taken of goods of which a man and woman were 
jointenants, and afterwards intermarry); the avowry admit- 
ting the property to be in the manner it is laid. 

The declaration ought to be pertain in fetting forth the num- Alcyn ^x. 
ber and kinds of cattle diftrained, becaule otherwifc the fiieriff ' ' 
cannot tell how to make deliverance if it (hould be neccffary ; 
jretan avowry may make that good whirh would he bad on de- 
murrer, both parties agreeing what the quantum and. the nature Boirrr j^^t 
of the goods arc ; as if the declaration were for taking fourteen M^tuirc. 
(kimmers and ladles, and. three large fots and covers. And 
the (heriff may require the de'endant to (hew him the goods, 
and it would be a good return to fay nuUus venit ex parte de* 
ftndifitis ad oftendendum bona et cat a I! a. 

The declaration ought to be not only of a taking in a vi!l or Hob. t^. 
town, but alfo in quodam Is.o, vocai"-, but if the defendant would ^m rrr'^rr 7! 
Ukc advantage oi this, he muft demur to the decjaraiion- .'^ 17 G. ». 

E 3 * A man 
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r. N. B. 68. A man may count of fevcral takings, part at one day and: 

&2ltt ilia 

place, and part at another : a;id if the plaintiff alledge^ two 
places, and the defendant anf\yer only one, /. e, if the plea 
begin only as an anfwer to part, ^nd be in truth but an anfwer 
to part, it is a d^fcontinuance, aii|d the plaintiff muft not de- 
rnur, but muft take his judgment; for that by Nihil dicit ; for 
if he demur or plead over, the \yhole a£lion is difcontinued. 
But if a plea begin with an anfvycr to the whole, but is in 
truth but an anfwer to part, the whole plea is nought and 

Stf. 507, the plaintiff may demur. Where the defendant avows at a 

different place, in order to have a return, he muft traverfe 
the place in the count, becaufe his avowfy is inconfiftent 
with it. But where he docs not infift upon a return, he may 
piead non cepli, and prove the taking to be at another place, 

w^honv, for the place is material, — This is to be underftood, where 

'Michf S G. 3. the defendant never had the cattlp in tj[ie place laid in the 

declaration at all ; for if, on the pica of non cehity the plain- 
tiff prove that the defcncant had the cattle in the place laid 
in the declaration, he will have a verdi£l. : and if ilip fadl be 
ibjt th,e defendant took the cattle in another place, and only 
J^ad them in the place mentioned in the declaration in t;jhe 

; >vHy. to the pound, he ought to plead that matter fpecially. 

t Vi:jt. 1^9. The generuj iflue in replevin is non cepit^^ upon which pro- 

perty cannot be given in evidence, for that ought to be 

J 5^,j. plea Jed ; and if he plead property in himfelf^ he may cither 

f^u.L. 145. plead it in bar, or in abatement; but if he plead it in a 

ftranger, it ought prpperly to be pleaded in abatement, though 
it may theti Mcewife be pleaded in bar. 

- , If the defendant plead prop.*: tv, whether it be in himfelf 

or a iirangcTp he fl)3ll have a return without making an 

Sale. 94- avov;ry for it ; but where riie plea in abatement is of a col- 

lateral matter, fuch as ccpit/in cllo !o:o^ he muft make an 
avowry in order to have a return, for he muft flicw a right 
to the property, or at leaft to the pofleffion, to have a re- 

"^o'!yh.ir> t^^v-^ ' biit the plainp'ff ought not to traverfe the matter of 

arJ'i^nx^i. j|,. conufance ; and if he do, and demurrer be joined upon it, 

it is a dilcontinuance, and thp dcfcfulant willhave judgment.. 

1 p^-r^-. 652. 1 he defendant may either avow the taking, or juftify it ; 

if he avow, it mufl be upon a rijiht fubfifting, fuch as rent 
ar!er.r, (^c, a«»d then he intiJcs himlJf to a return; but 
where by matter fubfcqueiit, he is net to have the thing for 

which 
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U^hich the diftrers was .taken, there he will not be entitled fo 

I return, and therefore caiinot avow, but mud juftify ; as if 

a lord diftrain for homage, and afterward the tenant die, 

and then his executor bring replevin. But a man may dif- 3C0. »6. t« 

train for one thing, and avow for another. 

By II G. 2. r. 19. Any perfon diftraining for rent, relief, 

beriot or other fervice, may in replevin avow or make conu« 

fjnce generally, without fetting out a title. — By 46. 2. r. 

28- a man may diftrain for rent feck, rent of aflize and 
chief-rents, which have been paid for three years, within 

twenty before the firft day of the then fe/Tions (which was 

ip 1731,) or which may thereafter be created, as in cafe of 

rents referred upon leafe. 

Note\ if the defendant a(Hed as baiiifF to another, he is Stik. 107. 
not faid to avow, but to make cognizance, 1. e, inftead of 
faying bene advocatcaptionem^ he (2iys. bene cognovit captioncm* King*s Rep. 
And if the defendant make cognizance, as bailiiF to J. S. ^^' 
the plaintiff may tra^erfe his being bailiff,, for this is different 
from trefpafs quare claufum f regit ^ for there, if the defendant 
juftify an entry by command, or as bailiff to one in whom he 
alledges the freehold to be, the plaintiff fhall not traverfe th^ 
command, becaufe it would *admit the truth of the reft of 
t))e plqa, viz. That the freehold was in J, S, which would 
be fufHcient to bar his a6lion. But in trefpafs Je bonis a/por- Ibid. 
tatisy ex gr. for taking the plaintifTs fhecp, if the defendant 
juftify the taking them damage-feafapt as fervaot to J. S. 
the plaintiff may traverfe the command or authority ^ for 
though y. S. had a right to take the cattle^ yet a (Iranger 
who had no authority from him will be liable. 

And there is a great difference between a juflificacion Sa'k. 107. 
in trefpafs, and an avowry in replevin, in another rcfpe^S, 
f?( gr> for an amerciament in a court-leet; in the juftifica- 
tion it is neceffary for the defendant to fet forth a warrant 
or precept, bfc. but not to aver the matter of prcfenimcnr, 
becaufe his plea is only in excufe ; but in avowry he ought 
to aver in fa£l that the plaintiff' committed the crime for 
which he is amerced, becaufe he is an ador, and is to reco- 
ver, which muft be upon the merits. 

In trefpafs for breaking and entering the plaintiff's houfe, Ydv. 148^ 
and taking his goods, the defendant pleaded, that the houfe 
is parcel of an half yard -land, holden of the eatl pf Nord'um^ 

E ^ berlaud^ 
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hiflanJy by homage, fealty, efcuage ii\certainy fu it of courts 
inciofing his park with pales, and rent of a pound ofcomyn : 
and for three years rent arrear, and for the homage and 
fealty of the tenant, he, by the earl's command, entered an4 
took, ^r. The plaintiff traverfea the tenure modo et forma m 
Special verdift that he held of the carl by homage, fealty, 
inciofing his park, reht of a pound of comyn, et non aliter ^ 
and judgment for the defendant ; for though the vcrdiS do 
not a^ree with the plea in the manner and nature of the 
tenure, yet it agrees in f'lbftance in the point for which the 
diftrefs was made j and ihat is fufficient : for there is a differ- 
ence between trefpafs and replevin, for in replevin i; behoves 
the avowant to make a good (itie in omnibus. 
1 $*imd. 11S5. If ^" avowry he made for rent, and it appear by the de- 
M.P.r zSi. fendant's own fhewing, that part of it is not yet due, yet 

the avowry will be good for the refidue. In fuch cafe the 
avowant muft abate hi? avowry ^//(?^^/ the rent not due, and takd 
judgment for the reft ; but if it appear that he has title only 
to two undivided parts of the rent, the avowry fhall abate. 
r«. K. B. «4. So if the avowry be for part of a quarter or half a year's rent, 
Cnm>. -,46. i^g ^^^ {ht^fi how the rcit is faiisfied, or it will be bad. 

S'uod. 2S6 I" avowry for rent and a ncinine f cents together, withou^ 

ixvt, 133. aliedging any demand of rent, the avowry is good for the 

rent, 'though it will be ill for ihe penalty. 

Avowry for rent due at a latter day, is no bar in avowry 
for rent due at a fornpier day ; but an acquittal under feal 
is ; but if not fealed, contrary proof will be admitted. 

By the 32 //. 8. c. 37. The e;fccutors and adminiftrators 
of tenants in fee, fee tail or for life, or rent fervices, rent 
f harges, rent feck and fee farms, may diftrain upon the land§ 
chargeable, {o lonji; ns they remain in the poflTefRon of the 
tenant, who ought to have paid ; or of any other pcrfoi^ 
claiming under him by pui chafe, gift or defcent. The like 
remedy is given to hu.fbands after the deaths of their wives, 
and to 01 her perfons after the death of the Ceflui que vie. 
Lord Ccke fays, that the preamble concerning the executors 
rr^d adminiftrators of tenant for life, is to be intended of 

, •, ,., tenant pur auter 17V, fo long as Crfiui que vie liveth : however 

I K »ym. 173' ^ c» .- / 

it has been Gnce determined to extend to all tenants for life. 
Pool AffA Tenant for IJfc of a rent-charge confefTed a judgment, which 

Uuncomr, ^_^ extended by elent\ tenant for life died, conufce diftraincd, 

1 .'. 1037* / o * , . » . ' 

. 2 And 
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and in replevin avowed for the arrears incurred in thelifie of 
tenant for life ; and upon demurrer the diftrefs washolden to 
be bad, and not warranted by the ftatute, i Becaufe the 
cafe of the conufee is not enumerated in it. 2* Becaufe be 
comes in in xht poft» s^nd not under the tenant for life. — The 
executor of a grantee of a rent-charge for divers years, if he 
fo long live, is not within the ftatute. 

Lord Coke fays, if a man make a leafe for life, or a gift in 
tail, referving a rent, this is a rent-fervice within the ftatute; 
from wher.ce it may be inferred, that he thought that a rent 
referved upon a leafe for years was not within it, and I ap- 
prehend that it is not, for the landlord is not tenant In fee, 
fee-tail or for life of fuch a rent ; and it is the executors of 
fuch tenants only who are mentioned in the a6l. However p^^^i ^^ 
in trcfpafs, where it appeared the defendant had diftrained the Kiinck«t 
plaintiff's gobds for rent due to his teftator upon a leafe for m. 25 G. %i 
years. Lord Chief Juftice Lee held it to bp within the ftatute, 
^nd the defendant obtained a verdjdl. 

The a<fl does not extend to rents out of copyholds. YcIt. 135* 

By 2 1 H.8. f. 19. If the avowry, cognizance or juftification 
be found for the defendant, or the plaintiff be nonfuited, the 
defendant ftiall recover fuch damages and cofts as the plaintiff 
would have had if he had recovered. — But note, this a6t men- t Jonet 135. 
tions only perfony avowing or making cognizance for rentr 
fervice, cuftoms, fervices, damage feafant, or for other rent or 
rents; fothat it does not extend to an avowry for a nomine 
faena^ or for anellray ; and therefore, if in fuch cafe damages 
^nd cofts were given, the judgment would be reverfed. 

In replevin the defendant avowed for 36 /• rent fori year and Cr. J. 47^* 
half: The plaintiff pleaded payment of 12/. and iffuethere- 
pn, and another iffueas to the 24/. The firft iffue was found 
for the plaintiff, and damages and cofts taxed by the jury : But 
the fecond iffue being found againft the plaintiff, fo that the 
defendant was entitled to a return and to damages and cofts, 
it was upon motion holden, that the jury finding damages 
and cofts for the plaintiff was void. 

By 17 Car 2. c. 7. If the plaintiff in j^eplevin be noi^- 
fuited before iflue joined, the defendant making a fuggeftion 
In nature of an avowry or cognizance for rent, the court 
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{hall awajifd a writ to enquire of the rent in arrear, and of the 
value of the dlftrefs. Note ^ it has been the cufiom ever flncq 
this ftatute (as it was before) to enter judgment for a retorn* 
habend^'j but notwithftanding the defendant may enter a 
fuggeftion on this ftatute', and a writ of fecond deliverance 
will be no fuperfeaeas to fuch writ.— The whole fail is to be 
proved, and may be litigated on the writ of enquiry. 

By the fame ftatute, in cafe the plaintiff be non-fuited 
after avowry or conufance made, and ifTue joined, or if the 
vcrdi£l ftiall be given againft him, the jury ft)all at the prayer 
of the defendant enquire concerning the fum of the arrears, 
and the value of the goods and cattle diftrain^d^ and there- 
upon fliali have judgment for fuch or fo mqch thereof, s^s the 
goods and cattle diftrained amounted unto. But in fuch cafe 
if the juryomit to enquire of the value of the rent arrear or of 
the cattle, it cannot be fupplied by a writ of enquiry, becaufe 
the ftatute confines the enquiry to the jury impaneHed in the 
caufe. Therefore in fuch cafe the defendant muft take judg- 
'ment de retorno habendo at common law ; but it is not the 
fame upon 21 H, 8. nor upon the43£/. ^' 2* if the defendant 
avow as overfcer for a diftrefs for a poor's rate, becaufe if the 
jury had enquired, it had been as an inqueft on which na 
attaint would have lain, and the ftatute does not tic it up 
to the fame jury. And if the plaintiff being non-fuited bring 
a- writ of fecond deliverance, though it will* be a fuperfedeas 
t^^tt^e writ de retorno babenda^ y^t it will be none to the ^i\% 

oCcnquiry.. 
'I^pte; in writs of enquiry the jury fet their hands and 
feals to the verdift ; and upon the trial of fuch writs the 
judge of Nifi Prius is only ailiftant to the ftieriff and has no 
judicial power; and if the parties come to any agreement at 
the trial, the way is to bring it to the judge to fign, and after 
move above to have it made a rule of court. 

The writ of fecond deliverance is a judicial writ depc;;d- 
ingupon the firft original, and is given by 13 E. i.e. 2. 
which recites, that after the return is awarded the party dif- 
trained does replevy again, and fo the judgments given in the 
king's courts "take no effedt, wherefore it ena£ls, that when 
return is awarded to the diftrainer, the ftieriff fliall be com- 
i^andcd by a judicial w^it to make return, in which it fliaH, 

• ' be 
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be exprefled, th^t the (herifF fhall not deliver them wit^^out 
writ, making mention of the judgment. And it further 
ena^s, that if the party make default again, or for any 
other taufe return of the diftrefs be awarded, being now twice 
replevied, the c|i(lrefs fhall remain irreplevifable. 

By 46^5 Ann. c. 16. The plaintiff, with leave of the 
court, may plead as many pleas as he (hall think necefTary i 
and if a verdidl be found on any ifTue for the defendant. Bright ^s/ 
cofls fhall alfo be given ; unlefs the judge certify that the oV»°C.B. 
plaintiff had a probable caufe to plead fuch matters. 

If ifTue be joined oa the property, the defendant may give Godb. ^h 
in evidence, the plaintiff's having the cattle in mitigation 
of damages. 

If the plaintiff plead riens arrear in bar to an avowry 
for rent, he canpot ^pon fuch iffue give in evidence 
non- tenure. 

If the defendant avow the taking damage fcafant, and the Pring smA, 
plaintiff prefcribe for common for all commonable cattle, ^-Jjjf ^h^ 
and upon iffue joined thereon, give in evidence common for aiExoaiyoo* 
fheep and horfes only, this will not maintain the iffue ; but 
if he had a general common, and prefcribed for common for 
any particular fort of cattle, it would be good. 

If a man prefcribe for a certain number of cattle, it is not Raym. 716. 
oeceffary to fhew they were levant and couchant, becaufe. 
ix is no prejudice to the owner of the foil, the number bemg 
afcertained : But if the prefcription be for a number uncer- 
tain, they muft be levant and couchant j but a prefcription for „ .. ^ 
all cattle levant and couchant will be good ; and need not be for J )hnfon, M.' 
all his cattle ; for levancy and couchancy are a fufficient af- ^ y^^^^ 
rertairiing what cattle may be put in, for no more fhall* be 
faid to be levant and couchant than the land is fufiicient to 
maintain, and if the filaintiff were guilty of any fraud as to 
that the defendant may take advantage of it in pleading. If 
the jury find the plaintiff has common by prefcription praut he 
has prefcribed, paying for it every year one penny to the de- 
{ffndant} the plaintiff fails in his prefcription, for it is intire, ReynoUis, ' 
and the payment of one penny parcel of it. But in Gray v. ^'•^' 5i^- 
Fletcher^ where the copyholder prefcribed to have commoif), 5 Co. 7S. 
and the jury found he had common prout he had prefcribed, ^'^' ^^' ^?'^^ 
but alfo found that the copyholders of that manor had ufed to 
pay to the lord a hcnand ftye eggs yearly ^r^ eadcm communia^ 

m 
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it was adjudged to be well ; for they were two prefcrip- 
tions, and the diftindlion between this cafe, and the cafe of 
Lovelace and Reynolds^ was taken and allowed in Kenckin 
and Knight^ Mic. 23 G. 2. 

Hob.iog. So if a man prefcribe for common appendant to 300 ac/es 

in four towns, and the evidence is, that it is appendant to 
200 acres, in two of the towns only, this will not maintaia 

iCr.53i* the iiiue; bui if he prefcribe for common appendant to his 

houfeand 20 acres, and upon evidence it appears th^t he has 
but 18, that will maintain hts iflue. 

F.N. B. 159. ^f * "^^" avow taking the cattle, damage feafij^nt, and the 

plaintiff plead tender of amends and a refufal, he feall recover 

S«)k. 584. ^ damages for the detaining, and not for toe taking, becaufe the 

. ^ taking was lawfuij bur if the tender were^bt !. rq the taking, 

the taking is tortious; if after impounding, neither the taking 
nor detaininiT is tortious. And after the avowant has had 
return irreplevifable, yet if the plaintiff make fufficient tender, 
he may have detinue for th<f detainer after. 

In an avowry for rent the plaintiff may plead a tender and 

refufal, without bringing the money into court; becaufe if 
the diftrefs were not rightfully taken, the defendant muft 
ahfwer the plaintiff his damages. 

Note; That in order to prevent vexatious replevins of 
diftreffes for rent, the 11 G. 2. c, 19. enafls, that (heriffsand 
other officers granting replevins, (hall take from the plaintiff, 
and tviorefponfibleperfonsas fureties, a bond in double the 
value of the goods diftrained (to be afceruined byoath)con- 
ditioiwd for profecuting the fuit with effedl, and for a return 
of the goods ; and the fheriff is authorized to aifign (he bond 
to the avowant or perfon making conufance ; and if the bond 
be forfeited, the avowant may bring an action in his own 
r.an?.e, and the court may by rule give relief to the parties, ^r. 
'ftomhani It has been holden, that an adiion upon the cafe will lie 

IS G^a' * ' againft a Iheriff for taking infufficient pledges, and that with- 
out any previousy?/. fa. againft the pledges. 
Saunders v. In fuch a6lion againft the ftieriff, fome evidence muft be 

•nothe'?, Si% givcn by the plaintiff of the infufficiency of the pledges or 
^"^^"^^^D furetics ; but very flight evidence is fufficient to throw the 
l*!. loG. 3.* proof on the Iheriff: For the fureties are known to him, and 

he is to take care that they are fufficient. 



u 
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In replevin, both plaintiff and defendant arc aflors, there- Eggicton «»/ 

^ ^ r ' Smart, Tr. 

fore either party may carry down the caufe ; and if the defen- % c. 3. 
dant give notice, and do not go on to trial, the court will 
give coAs againft him ; for the fame reafon, the defendant 
may not move for judgment of non-fait, unlefs the plaintiff 
have given notice of trial. 



CHAPTER V. 



Of Refcous. 

RE S C O U S is where the owner, or other perfon, takes F. N. B. i*», 
away by force a thing diftrained from the perfon dif* 
training, but the perfon muft be actually in pofleffion of the 
thing, or elfe it is no refcous ; as if a man come to make a 

« 

diftrefs, and he be difturbed to do it ; but the party may 
bring an adtion on the cafe for this difturbance. 

The plaintiff ought to count for Whax rent or fcrvices F. N. B. s^*. 
be took the diftrefs, and the defendant may traverfe the 
tenure. 

If a man fend his fervant to diftrain for rent, ^c. and re- Co. L. 47, 
fcous be made, the maimer (hall have the writ, and he may ^^' 
join in the writ for the affault and battery of the fervant. 

If a diftrefs be taken without caufe as where no rent is 
due, one may make refcous before the cattle is impounded. 
So if the owner tender the rent before the diftrefs taken. 

If a man diftrain 40 flieep of ^/.'s, and as many of BJ*% Cr. J. 46!. 
damage fcafant^ A. cannot by reafon of the right of common 
in the place where, and that he could not feparate bis flieep 
from £.'s, juftify refcuing £.'s flieep with his own. - N. B, Co. L. 16 1» 
The bcafts muft be damage feafant at the time of the diftrefs, 
and if they were damage feafant yefterday, and again to-day, 
they can only be diftrained for the damage they are then domg. Ca. K. B. 66#. 
. But by II G. a. c» 19. If the leffce fraudulently convey 

his 
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his goods from the prernKTes^ the lefTor may within thirty 
daysfeize them as a didrefs, whdre-ever found. 

If the defendant plead Not Guilty, (which is the general 
iflue) he cannot give in evidence non-tenure of the plaintiff 
who diftrained for rent^ but he ought to plead it. 

But this adion is rarely brought now-a-days, but a fpecial 
adlion upon the cafe, in which non-tenure might bO' given 
in evidence on the general iflue. — Note ; by 2 If^* ^ M. 
r. 5. / 4. the plaintiff fliall recover treble damages, if the 
diftrefs be for rent, in fuch aftion upon the cafe for an un- 
lawful refcous. 

ReTcous may likewife be made of any one taken up on legal 
procefs, and for fuch refcous the plaintifFmay bring an a6iion 
of refeous, or an adion on the cafe againft the refcuers. To 
fupport His aflion, it will be neceflary for him to prove^ 
1. The original caufe of a£tion. 2. The writ and warrant; 
which muft be bjr producing fworn copies. 3. The arreft 
to (hew it legal. 4. In point of damage, it is expedient to 
prove that the perfon arrefted became infolvent, or not to be 
found \ but this is not neceflTary, for the defendant being 
guiky of violence againft the procefs of the law (hall have no 
favour. However he may give in evidence, in mitigation 
of damages, the ability of the perfon arrefted, or that he is 
ftill amenable to juflice ; yet if the jury give the whole debt 
in damages, the court will not grant a new trial. 

The perfon refcued may be a witnefs for the defendant, 
and though he be particeps criminis^ if the defendant be guilty 
yet it (hall only go to his credit. 

Notfe ; That bare words will not make an arrefl-, but if 
the baitiiF touch the perfon, it is an arfefl, and the retreat 2 
refcous. On a motion for an attachment againft three per- 
fons for a refcous of a perfon taken in execution, it was ob- 
jedled that there had not beeaa legal arreft, as the bailiff, had 
never touched the defendant— ^^r curiam^ this is a good 
arreft ; and if the bailiff who has a procefs againft one, 
fays to him when he is on horfeback, or in a coach, " you 
are my prifoncr, I have a writ againft you," upon which he 
fubmits, turns back or goes with Jiim, tho' the bailift' never 
touched him, yet it is an arreft, becaufe he fubmitted to the 
procefs : but if inftead of goihg with the bailiff, he bad gone 
or fled from him, it could be no. arreft unlcfs the bailiff had 
iaid hold of him. 
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By 29 Car. 2. c. ^j.f. 6. An arreft may be made on a 
Sunday for treafon, felony, or breach of the peace ; but in 
other cafes, an arreft on a Sunday is void, infomuch that the ' ^ * 
party may have an adion of falfe imprifonment: But a per- 
fon may be re- taken on a Sunday^ when arrefied the day be- 
fore. So bail may take their prifoner on a Sunday^ and render ^ Mod. 1309 
him on the next day. 

Chief Juftice Holt doubted whether an arreft made b^ a 6M.sii« 
bailiff's fervant would be lawful, even though in the pre- 
fence of a bailiff; and where the bailifF.fent his follower up 
ftairs to arreft a man who was refcued by the defelidant, re- 
ferved the cafe for his opinion. But howfoever fuch a cafe 
might be determined, yet it would certainly not Mt good, if 
the bailiff were not qutdam modo in his company. 

It is not neceffary to (hew the warrant, or to tell at whofe Cr. J.-^t^ 
fuit you arreft him, unlefs he demand it : And if you have 
two warrants io your pockets againft him and produce neither, 
if he be refcued, either party at whofe fuit the warrants were 
made out may bring an aAion againft the refcuers. 

If the party refcued were taken upon procefs of execution, q^^ \ 
the (heriff maj maintain an a£lion againft the refcuers, be- 
caufe he is liable to an a£lion of efcape ; for he cannot return 
a refcous as he may upon mefne procefs. But if the prifoner j. j. 
had been once in gaol upon mefne procefs, the iheriff 
ought ac his peril to keep him, and a refcous from thence is 
no 'excufe for him, neither is it an excufe where the 
(heriff is bringing him up by habeas corpus ; and confe- 
quentty in fuch cafa likcwife, he may have an afiion againft x scr. 434, 
the refcuers. . • 

In the return of a refcous, it is not neceffary to aver the py. ^n. S.P« 
place where the refcous was made, if the place of the arreft 
be (hewn, for the refcous fliall be intended to be in the fame 
place. — It fecms as if fuch a return is travei^able. Rex v. 
Clark and others, 7r. 29 Car. %• 
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CHAPTER VI. 
Of Cafe for Mifbehaviour in an Office, Truft or Duty. 

ANOTHER a<^ion which may be brought for an injury 
aftefting a man's pcrfonal property, is trefpafs ; bat 
asthat lies likcwife for an injury afFcfling his real property, 
I (hall defer what I have to fay upon it to the next book, 
and proceed in th^ prefent place to take notice for what 
milbehavibur in an office, truft or dutji, an aflion on the cafe 
will lie. 
Bag's Caft, It is the proper remedy for all falfe returns by a fherifF. 

Wa?kcr^;7^ So if a mayor, cs'r. return a good caufe to a mandamus^ the 
Critfiths, M. matter of which is falfe; though now by 9 jinn. c. 20. /I 2- 
»e CO. 2. . ^j^^ party may in many cafes traverfe the return, and is not 

put to his adlion. ^ 

(Note ; an adion for a falfe return ought to be laid either 
in the county of Middlefex^ where the return is, or in tbd 
county where it was made.) 
1 Vent. 55. So for a wilful mifbehaviour in a minifterial office, by 

which the party is damnified \ as denying a poll to one whd 
iUt. 55. Aands candidate for an eledive office (fuch as bridge* 

mafter;) and it need not be averred in the declaration, that 
he would have been chofen if the poll had been taken. Sd 
for refufing to take his vote at an election. So for not re« 
turning him who is duly chofen. 
iLeon. 3it. If my fcrvant be robbed, and he go to a julltce of peace^ 

and pray to be examined touching the robbery, and the 
juftice refufe to examine him, fo that I am thereby damnified, 
and cannot proceed agalnft the hundred, I may have an action 
againft the juftice. 
t Cj iai ^^ * fherifF or any other officer fufFer any perfon who is ar- 

refted, or taken in execution, to efcape, the party at whofe 
fuit, &r. may have a fpecial a£tion on the cafe againft himi 
and it is not neceffary to fet forth all the formalities re- 
Carth. 14S. required by law in other cafes ; and therefore, if up- 
on a judgment by a teftator, his executor bring a Jci. 
fa* and have judgment, whereupon a ca. fa, iflues and 
the perfon is taken and efcapes ; in an. adion againft 

• SjS**() s** . 

* ' the flierift'the plaintiff may declare briefly upon the judgment 

in the /;. fa. But if he declare that he fucd out a writ of 

execution 
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oxecutioh, without felting forth any judgment, it will be an in- ^r. j. i8f. 
curable fault ; for by this means the defendant lofes the benefit 
of pleading Aul tielncord. Bj^t though error be in the procefs, 
the (beriff cannot take advantage of it. 

Yet where an a£lion was brought againff the liiarflial of K. Bl<^in* indAfh^ 
B. for not receiving a copy of a declaration againft a prifonei: j^" Lbe Ch!'j*' 
fitr qu9d he loft his fuit \ it appearing that the declaration was 
tendered at the prifon, before the bill was filed, the plaintifF 
was nonfuited, t^iough it was ftrongly infifted that an ofKcei: 
tould only take advantage of procefs being void, and not of its' 
being voidable. 

And where a ca.fa. was executed on a judgment given in March f. 
in inferior court in debt upon a bond made extra jurtfdMonem^ ^^^' ^^' 
lind an efcftpe', the court held no a£lion would lie for the 
kifcape ; becauie coram ndnjudia. 

Cafe will lie for the party againft the (heriff, for an efcape Fltzg. 265. 
iiifFered upon an outlawry or mefne procefs ; for though the 
party is in cuftbdy merely at the fuit of the king; and the 
plaintilFhas nb intereft in his bod), yet he cannot have hU 
outlawry refeirVed without fecurity firft given to appear to a ^'* ^•^5«'S-P» 
iiew original. 

If the plaihtifF declare that he h^d J. S. and his wife in exe« i sia. j« 
cotiod; ^nd that the defendant fufFered them to efcape, and the 
jury fidd fpecially; that the hufband only was taken in execu- 
tion (it being a debt due from the wife before coverture), and 
that he efcaped, he fliall have judgment ; for the fubftance of 
tbe ifliie it found. 

So if both baron ind feihe be taken in execution, and the i R. A. Siol 
ittnc be fufFered to efcape, an aQion will lie, though the baron ^' ^' 
tontiiiue in prifon. 

Sd if the jury find that J. $. was taken by tlit former (beriff^ Cr. j. 380. 
and that he was legally in the cuftody of the defiendant, who 
fttfibred him to efcape. So if they fihd he was taken on an Hob. 5^. 
Mas ca.fi* where the plaintiff declares oiv ca.fi. So if the Cr. j. 380* 
dcape be prov|<l on another dayi if it Ibe before the action 
tommenbM. # 

So if it be alledged that the ^rifoner was/urrendered to hitn Oats mni Ma- 
in the parifli of B, anft it is proved to be in the parifh of A. "-^^^^^^^^^ 
fbr the furrender \% the material thing, and it differs from 
irefpaiiii wbetfc every part of the declaration is defcriptive. 

•F ' The 
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Tiidir ani Sut- Thc plaintiff iiccd neither produce the ed. fa. nor the cop? 
perWit^ g!*' of it, but the return of it is fufficient, and thc ca.fd. need not 
Hiii.Saik-MSS. ^g f^j forth in the declaration. Btit if it be fet forth with a 

Tohnion ufuL 

Gibbi, Exon. fcilueU that it ifTued on fuch a day, it may be doubtful Whether 

s!2^'mss"***^' he ought not to prove the ca. fa. with the true Ufli ; other- 
wife againft the (herifF, the warrant is fufHcient evidence, 
thouoh it would not be fo for him. 

iRaym. 190. The confeflion of the under-flieriffis evidence againft the 

{beriif, becaufe in effedl it charges himfelf. 

Carth. 14s. If it appear in evidence that the prifoner was taken upon a 

Ante 64. void judgment, the plaintiff cannot recover; but it is otherwifc 

in the cafe of an erroneous judgment. 

Note \ where the court in which judgment was obtained 
had cognizance of the caufe, the judgment is only erroneous ; 
but if the court had no jurifdidlion, it is void. 

Cr. £• iS8. So where the defendant is taken on a ca.fa. ifTued after the 

year, and efcapes, debt will lie againft the fheriff, though the 
procefs erroneoufly awarded ; for the (heriff may juftify in an 
adion of falfe imprifonment, and therefore may not fet him at 
large. 

Saik. 174. Note ; That if A, be in cuftody at the fuit of B, and a wrk 

be delivered to the fheriff at the fuit of />. the delivery of the 
writ is an arreft in law; and if A. efcape, Z). oiay bring debt 
againft the fheriff for an efcape. 

% LcT. 85. If the {>laintiff declare. That whereas he bad a good caufe of 

a£lion againft 7. S. and fued out a Z^////?/ againft him, that the 
defendant arrefted him, and fuffered him to efcape \ he mufl 
prove a caufe of adion, elfe he will be nonfuited \ though the 
caufe of aSion need not be for the fame fum mentioned in 
the declaration : but if the declaration be of a latitat in a plea 
of trefpafs, and the writ produced be in a plea of trefpafi, ac 
itiam biUai 20 /. it will not fupport the declaration. 
I R« A. 80S. If the prifon take fire, or be broken open by the king's ene- 

* ^* ^' mies, by means whereof the prifoners efcape, this will excufe 

the fheriff; but it is othcrwife if the prifon be broken open by 
the king's fubjeds. 

If a prifon «r in execution efcape without the aflent of the 
fheriff, and he make frefh fuit, and retake him before any ac* 
tion brought againft him, this will excufe him : but by 8 & 
9 ^. 3. £. 26* / 6. he cannot give this in evidencei but 

muft 
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muft plead it, and muft lilcewlfe make oath, that the prifoner 
made fuch efcape without His confcht, privity or knowledge. 

If theplaintifFin his declaration fet forth a voluiitary efcape, i Vent.2it; 
the defendant may plead that he retjok him upon frcih fait, 
without traveffing the voluntary efcape; for the alledging it 
is in no wife necbllary to this action, but (hould come in in 
the replication. 

Note; For a voluntary efcape an aftion will lie agalr.ft tht Saik. 18. 
gaoler as well as againft the ihcrifF, hccaufe he is a wrong docrj 
but for a negligent efcape it will on^y .ie againft the fhcriff. 

And note, that to prox^ a voluntary efcape the party cfcaplr.g j^^, ^ Warden 
may be a witnefs, becaufe it is a thing of fecrecy, a private of Ficct, Saik. 
iranfadioH between the prifoner and the gaoler^ 

If a man efcape iti EJfex^ and be feen at large in Hertford^ Walker ^nd 
JUre^ the plaintiff may lay his aSion in tlertfordjhire. ^^■^!'^: ^^^ 

If the defendant plead ho efcape, he cannot give in evidence 
Ho arreft; for he admits an arreft by his plea. 

If the prifoner being out on bail come and fiirrender him* Saik. zyi: 
felf, entering reddidit fe in difcharge of his bail on the judge's 
liook^ and the plaintiff's attorney accept him in e)tecution, 
sind file a comfnittttur^ and the prisoner efcape, the marfhal i$ 
^6t chairgeable without notice^ either by ferving him with a 
S'ble^ or entering a committitur ^Ifo in his book, without 
proving the party aaually in prifon. 

If a (heriiF, by colour of an hdbtas corpus^ fuffcr the prifoner 3 co. 44, 
%6 go at large^. it i^ an efcape :— So it is, according to /V/z 
Jgffries'% caiTc, 1 Sidy 13. "if the prifoner being in execution 
Be brought U{idn an habeas corpus dd te/lificandum. However, 
this does not feem a point intireljr ftttled : Abdut the i 1 oJF 
G. 2* all the judges niet, and feven inclined againft allowing 
die writ, and five for it ; but they came to no fixed refolutibn ; 
and in fa£t, fuch an habtas corpus is frequently granted. 

According to a MSS. report of ^^/z^/Ts cafe, £. 26 Gir. 2. iM. |r6. 
The court of K. B. held, that if a judge of that court granted 3 Kcb. {u 
fuch an habeas corpus for a prifoner in execution in the Mar^ 
Jhalfia^ it wbiild be a good juftificati6n for the marflial, becaufe 
nieprifoners there are under the government of the court of 
f . B. But Lord Ch. Juft. HaUs doubted if fuch an ha. cor. 
i^ere granted by another court, than that to which the prifon- 
r- belonged* 

F 2 If 
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I Str. 435. If the (hcrifFarrcft the party on mcfne proccfs, and he is ref* 

cued in going to gaol; it will be a good excufe for the flierifF; 
but if he be once within the walls of the prifon, a refcue from 
thence by any but comiiion enemies, will be no excufe. If a 
company of rebels break the prifon, and let out the prifoners, 
the flierifFis anfwerable: So if the prifoher be refcued in 
bringing him to a judge's chambers (or elfewherej utioti an 
habeas corpus, 

Cr. J. 657. Note ; By an equitable conftra£lion of ff^ifi. a* and i R.i. 

S3 • !• c. J I. ^^ ^2^ ^^ a^ion of debt lies for an efcape in execution ; but if 

one have execution on a ftatute of hinds, goods, and body, 
and the prifoner efcape, yet, becaufe the lands remain in exe- 
cution, debt will not lie, but only an a£tion on the cafe. 
^Itzi^aQS. -^"^ note. That it has been holden, that if the plaintiff in 

an a6lion againft an hundred being nonfuited, and judgment 
entered for the cofts, the party be taken in execution on a ca. 
fa. and efcape, the hundred niay bring debt againft the (heritf 
for the efca'pe. 

By 8 £5? 9 ^. 3« '• 26./ 8. If the keeper of any prifon, aftfcir 
one day's notice in writing, refufe to (hew Sitiy prifoner com- 
mitted in execution, to the creditor or his attorney^ fuch refu- 
fal (hall be deemed an efcape,/ 9. And if any perfon defiring 
to charge another with any adion or execution, (hall'defife to 
be informed by the keeper of thie prifon, whether fuch perfon 
be a prifoner or not^ the keeper fhall give a true note in 
writing thereof to fuch perfon upon demand at his otEcc for 
that purpofe, and fuch note (hall \)t AifBcient evidence that 
fuch perfon was at that time a prifoner in actual cuftody. And 
in fuch cafe delivering the writ to the (herifF will1>e fufficieni 
to charge the prifoner with the aAion, and tofubjed the fhe« 
rifF in cafe of an efcape. 

3 Co. yir Where a new (herifF is appointed, his predeceffor ouglit tq 

deliver over all the prifoners in his cuftody, charged with tbeii 
refpedive executions i and if he omit any, it is an efcape j htt 
if a(heriff'die, the new one muft at his peril take notice oi 
all perfons in cuftody, and of the feveral executions Witt 
which they are charged. 

And by 3 G. i. The under-lberiff is anfwerable till a ncvi 
Ihcriff is appointed. 

tfoti 
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Note; That an ai&gnmentofprifoners by an under-fheriff iBarneii59, 
jto the fucceeding high-fherifF, (though not by indenture) is 
a good affignment. 

If a man in execution ciTcapc, and return again, and after- % Ley. 109* 
ward'be made over with other prifoners, and then make t 
fecond efcape, the fecond (herifF (hall be chargeable. 

If) an adion op the cafe again ft the warden of the Flai^ RaTenfcrofc «• 
|t s^PRJcared in evidence that the plaintiff knew of the efcape, Eyies, 6 G. 3. 
yet proceeded in his action to judgment, but had not charged ^' ^' 
^he defendant (who had returned to the gaol) in execution, 
and on a cafe made it was holden, that the plaintiff had not by 
foch proceedings v^aved his right of adion sgainft the warden. 

If a writ come to the flieriflT, and he maice out his mandate K07. 47. 
to ti^e bailiff of a liberty, who takes the party, and after- 
wards fufiers bim to efcape ; the afiion lies againft the bai- 
liff, and not againft the iheriff. 

It will not be improper here to take notice, that if he Lenthal snd 
l^ho is in ei^ecution efcape (though it be with the confent Gardiner, Hii, 
of the gaoler or fhcriff), yet the plaintiff may retake him, ^rHiiei."'** 
and that after a twelvemonth, without a yc/.y2i. for he is 
in upon thefirft execution. And this eVen though he have QoWo^aud 
)>rought ^n a<9ion againft the gaoler or (heriff and recovered, ^'^<**<y> Tr. 
^the fum recovend wen lefs than the dibt ; as where the judg- VhtUli^n^l 
ment was for 2000 /. and the damages recovered ^erp only 1^1. 
1000/. 

In the cafe in Thef. Brev, 282. the whole debt was reco- 
vered againft the (heriff ; but the defendant pleaded to the 
fit. fa \ that the plaintiff had taken a lefs fum of the iheriffs 
in latisfad^ion of the feyeral fums of money and judgnieqt 
aforefaid, and on den^urrtr, that plea was held to be bad. 
( fuppofe on the ftale groiind that a lefs fum could not bp 
a fatisfadion of a greater. 

This adion being founded in mahfim^ and given by the i i^er. ^91. 
fbtute, is not within the ftatute of limitations. 1 Saund. 34. 

For mifbehaviour in a truft or duty, an a^ioii on the cafe * ^^^* 
will likewife lie | for whofoever undertakes to do s^ thing fo^: 
another ought to do it faithfully, elfie he is anfwerable for the 
damages arif^ng from his negligence or mifbehaviour : therer 
fore if a man deliver goods to a comn^on carrier to carry* 
and the carrier lofe them, an aAion on the cafe will lie againft 
bim ; but if there appear to be no default in the defendant, 
the plaintiff fhall be nonfusted ; as if ah a&ion were brought 
ag^nft a carrier for negligently driying his cart, fo that a ftfnr «. 
pipe of wine burft and was lofJ, it would be good evidence ^^JJJ^** ^* 
for the defendant, that the wine wasmpon the ferment, and HoitatolHait, 
when the pipe burft he was driving gently. Saik. MSS. 

So where the defendant's hoy coming through bridge, by Amiea n^^Ste- 
a fudden guft of wind was drove againft the bridge and funk, ▼en. Mic. 5 Ge<». 
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Prtf// Ch. Jufl. held the defendant not liable; the damagir 
being occafioned by the a(3 of God, which no care of the 
defendant could forefee or prc^yent : and as to the evidence 
given by the plaintiflF, that if the hoy had been better it would 
not have funk with the ftrolce received, iht Ch. Juft. faidf 
po carrier was obliged to have a new carriage for every jour- 
ney; it isfufficient if l^e provide t^nt which without any extra- 
ordinary acciJ^nt (fuch as this was) will probably perfornti tho 
journey. But. nothing is an excufe except the a^ of God 
and the king's enemies, and therefore in an adion againft 
fuch a carrier, where the goods were fpoiled by water, the 
defendant proving, that when the goods were put on board; 
the (hip was tight, and that the hole through which the wa* 
ter came had been made by a rat eating out the oakum, was 
holden to be no excufe. 

{f I fend ipy feryant with the goods on boafd the vefiel, and 
they are loft, the c^rri^r is not liable ; for t\ity are to be Cpn(i« 
dered not in the pofTeOion of the carrier but of the fervant. 

If a carrier having convenience to carry goods, being of* 
fered his hire refufe to carry them,ana£lion will lieagainft him. 

Note ; all perfons carrying goods for hire, come under 

• 

the denomination of common carriers : but if the driver of 
a ftage-coach, which only carries paflengers for hire, lofp 
the goods of bis paflcngers, the mafter is not liable ; for 
np mafter i^ chargeable with the 2l& of his fervanr, but when 
he aSs in execution of the authority given him by his mafter j 
and then the a£i of the fervant is the adl of his mafter ; and 
jn fuch cafe the ^SWpn may be brought againft either the 
mafter or the ferva^it ; and as the a£tion may be brought 
j^gainft either thftnia(ler or the fervant, fo either may bring 
ajfumpfit for the money for the carriage. 

Note ; In the cafe xw Salk, it is holden, that if the a£lioii 
be brought againft the mafters, it muft be brought againft: 
them all ; and if brought againft one only, advantage may 
be taken of it on evidence. But according to later deter* 
minations, that matter cat) only be pleaded in abatement. 

If the carrier a(k what 1$ in the box, and is told filk ; vet 
in truth if there be money, he (hall be anfwerable for it if 
loft, unlefs he made fpecial accept^ce ; but this intended 
cheat upon the carrier will be a good reafon for the jury to 
give lefs damages. 
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If 3 bag fcalcd be delivered to s^ (:arrier, and faid to contain Carth. 485. 
900 /f 9nd the carrier give ^ receipt for fo niuch, when in fa£l 
it contains 400/. if the carrier be robbed, he iball be an* 
fwerable only for 200 /. for his reward extends no further, 
and it is that makes him liable. 

An adtion was brought againft the proprietors pf a ftage- OibbonivPiy- 
coach, for not fafcly carrying |0p /. delivered to their book- 5>n *«<» *no«*»«'f 
keeper in a bag, froip B. to L, and on the trial it appeared that / 

the money was put into a bag, and carried by the plaintifTs j 

fcrvai)t tp the dcfrndani's houfe, and there delivered to their V 

book-keeper who aflccd no queftions about the contents of the \ 

b^gt but took it as a common parcel, and was paid for it as 
fuch by the fervant, who gave him no information about it j \ 

%\\t n^oney was loft ; and the fervant, on his crofs examination 
QQ the trial fwore that he received no particular inftrudions 
from his mafter about the carriage, but only to deliver the / 

parcel to the book-keeper, and pay what was demanded of \ 

him for the carriage ; the defendants proved th^t an adv^r* 
tjfement had been put into the country newspaper once every 
month for two years together, concerning the carriage of par- 
cels by this ftage-coach, with an N. B, at the bottom of it, 
that the proprietors would not be anfwerable for any money, 
plate, jewels, writings or other valuable good^, unlefs they 
were entered as fugh, and paid for accordingly j and that 
this paper was taken in at the houfe where the plaintiff lodged, 
who was frequently feen with it in his hand, and appeared to 
be reading it ; the court of K. B. held that the defendants 
were not liable tq anfwer for this money : for a carrier is 
only liable in refpe£t of the reward,^ which he receives : and 
in the prefent cafe there was a clear fraud committed by the 
plaint!^.. And fer Tates J. here is a full proof of a fpecial 
acceptance, and a deceit on the part of the plaintiffs : for if, 
is not neceflary that there (hould be a perfonal communica- 
tion in order to make a fpecial acceptance. The reafon of 
a perfonal communication is that each party may know the 
others mind ; and therefore if they know each others mind 
in any other manner, that is fulEcient. 

If a common carrier be robbed, yet he is anfwerable ; for Goggt Mnd 
nothing will excufe him but the ad of God, or of the king's ^^^•'^•y^^ 
enemies s but he who has a particular employment (as a 
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I baiUfforfiaor) though he have a reward, yet he is ttot 

bound againft all events, if he do to the beft of his power. 

And it is to be known that there are fix forts of bailments 

\ which lay a care and obligation on the p^rty to whom goods 

are bailed, and which confequently fobjeA him to an adipA, 

if he mifbehave in the truft rcpofed in him. 

tStr. 109$. I. Abareandnakedbai]menttokeepfortheufeofthebailor, 

which is called depofilumy and fuch bailee is not chargeable for 
a common negle£t, bi^t it mi^llbe a grofs one to make him 
\ liable. 

2* A delivery of goods which are ufeful to keep, and they 
are to be returned again in fpecie, which is called accommoda* 
funtj which |s a lending ^r^/zi ; and in fuch cafe tbe borrower 
is ftridly bound to keep them ; for if he be guilty of the leaft 
negledt, he (hall be anfwerabje, but he ^^^ not be charged 
' lyhere there is no default in him. 

/ 3. A delivery of goods for hire, which is called hcati0 or 

ionJuSIhy and the hirer is to take ajl imaginable care, and to 
ireftore them at the time ; which care if be fo \\{9*hc (hall not 
be bound. 

4. A delivery by way of pledge, which is called vaMum ; and 
in fuch goods (he pawnee has a fpecial property ; and iV the 
goods will be the worfe for uf^ng, the pawnee muft not ufq 
them I otherwife be may ufe them at bis peril ; as jewels pawn- 
ed to a lady, if ihe keep them in a bag and they are ftolen, flifi 
fhall not be charged ; but if (be go with them to a play and they 
are ftolen, (he (hall be anfwerable. So if the pawnee be at a 
charge in l^eeping them he may ufe them for his reafonabl^ 

\ charge; and if notwiihftanding all his diligence he lofe the 
^^ pledge, yet he (hall recover the debt. But if he lofe it after the 
We^b'rooke, money tendered, he (ball be chargeable, for he is a wrong-doer : 
>9 • »• • • 2S\cx money paid (and tender and refufal is the fame) it cea(e$ 

to be a pledge, and therefore the pawnor may either bring an 
Yelr. xyS. adion oi ajjumpfet^ and declare that the defendant promifed to 

return the goods upon requeft \ or trover, the property being 
vefted in hini by the tender. 

5. A delivery of goods to be Canjjd for a reward, of which 
enough has been already faid ; only I will here add, that the 
plaintiff ought to prove the defendant ufed to carry goods, and 
that the goods were delivered to him or his fervant to be carried. 

Fer Holt, 1% And if a price be alledged in thedeclaration it ought to be prov- 

Jiunu *^ "^'" *^ ^^^ "'^*' P"^^ '^^ ^^^^ ^ ^*8^ y *"^ ^^^^^ P"^? ^^ proved, 
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^ere need no proof, the defendant bting a common carrier y /^ 

l>fft there need not be a proof of a price certain. / 

6. A delivery of goods %o do fome a6l about them (as tp ' 

carry) vithout a reward, which \% called by BnUicfiy nuinda* 
ifim^ 111 Epglijbf an aSing by commiiSon ; and though he be 
to have nothing for his pains, yet if there were any negled in 
iim, be will be anfwerable, for his having undertaken a 
truft is fufficipnt copfidcratioa ; but if the goods be mifufed ^ 

by a third perfoii in the vf^ without any i^eglcfi of his, be 
would not be liable, being to have no reward.- 

If the goods of a gueft be ftolen out of an inp the inn- Cr. J.st^* 
Iceeper is anfwerable ^ but the plaintiff muft prove that th^ 
defendant kept a coipmon inn, and that he, his fon or fervant, 
was a gueft at the time, and that the goods were brought with« \ 

in the inn, and remained undf r the care of the defendant. 

If a man come to the inn with an horfe, and leave the i«lk. 3SI. 
hprfe there for feveral days, and in bjs abfence his horfe be ' ''* 
ftolen, the owner is a fufficient gueft to ipaintain an aftion : 
but it would be otherwife if he had left a trunk or other dead 
fhing, by which the innkeeper would have {ip gain. If he 8Co.3» 
defire the hoft to put hi$ horfe to grafs, and the horfe be ftolen, 
the innkeeper is not liable ; for by law he is only bound (9 
anfwer for thofe things that are infra hofpitium: So jf the iqi^- 1 And. 19. 
|:eeper refufe tQ receive him becaufe bis houfe is full, where H^'^V 
be fays he will fhift, and then is robbed, the hoft {hall not be 
charged ; but without fuch caufc he cannot difcharge himfelf 
^y words only. 

In TiiUUng v. Fdy^ Cr. BL 569. It was holdcn, that where 
|>y cuftom the parfon ought tp keep a bull and a boar, every 
inbabiunt who bath prejudice by his not keeping them may 
have an adion, and that Not Guilty is no good plea to fuch 
fm adion, upon this diftin£tion that is a good plea to an ac- 
^on for a niisfeafance, ali^er to an a£lion for non-fear 
iance ; for they are two negatives, whjch cannot make aif 
^ue any more than two affirmatives. 

And note. That in all cafes where a damage accrues tQ 
another by the negligence, ignorance or mift)ehaviour of a 
petfon in the duty of his trade or calling, an adion on the 
cafe will lie; as if a farrier kill my horfe by bad medicines, or 
^fule to ftioe him, or prick him in the flioeing, tfr. Isfc. JSut 
if is otherwife where the law lays no duty upon him j as if a Cr, El. tx^ 
^Hiaa find garments, and by negligent keeping they be fpoiled. 

CHAP. 
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AN adion upon the cafe will likewife lie for confequentia) 
damages where the zQl itfelf is no( an injury. 

As if a man who ought to inclofe agatnft my land, do not 
inclofe, by which the cattle of his tenants enter into my land 
and do damage to me. So, till 6 Ann. r. 31. (which enadi 
that no adion ihall be bad againft any perfon in whofe houfe 
or chamber any fire ihall accidentally begin, for any dannage 
pccaiioned thereby, with a provifo that it Ibail not extend t^ 
defeat of make void any contract or agreement between land- 
lord and tenant) if a fir^ broke out in the houfe of B. which 
burnt the houfe of ^. A. might bring an a£Hon. 

It has been holden that if a leiTee for years underacontrad 
to be anfwerable for fire, Icafc to j8. at will without fucb co- 
venant, yet he may have an a£tion againft his under-leflee 
becaufe he is anfwerable over; and this is not within the 
f|£l : Tamen quare^ for he had it in bis own power to make 
him covenant to be careful. 

A right of way may be extinguiflied by lenity of pofleflion^ 
unlefs it be a necefTary one, and then it ftiaU not. fiut a 
right of water-courfe does nqt feem to be extinguifhed by 
unity of pofleffion in ^ny cafp. 

If A. have Black Acre and Chave White Acre, and A^ 
has a way over White Acre to ii^ack Acre, and then pur- 
chafes White Acre, the way will be extind ; and if A* after* 
wards enfeoff C. of White < Acre without excepting the 
road, it is gone. 

J. had four clofes of land together, and fold three of tbem, 
referving the middle clofe, to \yhich he had no way but 
through that which he fold \ and it wa^ bolden that though he 
did not referve the \yay, yet it il^oi^ld b^ ^eferved for him. 

If a man has a way by prefcription over A,^s ground to 
Black Acre, he can't by virtue of this drive his cattle over 
if.'sgroiind in^o Black Acre, and fo into other places be« 
yond Black Acre. 

lo an adlion for obflrufling a way, the plaintiff proved that 
/Vti;/^r was feifed of the plaintiff's tenement and the defendant's 
clofe, and in i753conveyed the tenementio the plaintiff with 
all ways therewith ufed, and that this way had been ufed with 
the tenement as far back as memory could go. The defendant 
produced a fubf^ftingleafefroni Fowler for three livcs> madera 
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17239 by which Fowler demifed the Aeld in queftion in at am* 

pie manner as one Rock a former tenant held it; and in this 

jcafe there was no exception of a way over the clofe. Tates^ ^j^ Q^fc rfde 

J. held that by the leafe without any refc>rvation the way was ^^^ «• a^ 

/«»/, and therefore could not paf$ under the words allways^ 

&c. But as there were thirty years intervening between the 

defendant's leafe, and the plaintiff's conveyance, and the 

way had been ufed all the time, that was fufiicient to aiford a 

prefumption of a grant or licence from the defendant fo as to 

majpe it a way lawfully ufed at the timeofthepIaintifF's pon* 

yeyance, and then the words of reference would operate qp* 

on it, and the way wou'd pafs. 

In an a£iion for diverting a water-courfe, the defendant Murgatroid Mn4 
pleaded that he was fcifcd of two clofcs through which, l^c. M^i 
and that he and all thofe, Vc. had ufed to water their cattle *^- ''^* 
inthefaid water ; and for the conveniency of watering to dig a 
difcb near the faid water-courfe, &r. and the court held that 
poe prefcrtption c^nnof be ple;|ded ;|gainil another without a 
traverfe^ but if upon the general iflue it had been proved. Brown Mi/Bdli 
tha; the water was ufually drunk up by the cattle of the de- *° ^* *• 
fendaoit, the plaintiff would have failed in his prefcription. 

If a man have an ancient houfe, and another build fo near ^ co. 58, 
as to darken bis windows, he may have an aSion upon the 
cafe. ^ if fi mi^n build a new houfe on part of his land, lUv* %%^ 
and aftejTwar^ fel) the houfe to another, neither the vendor, 
nor any qther claiming under him, may ftop thtt lights : But 
if he fell the vacant ground to another, and keep the 
houfe without rcferying the benefit of the lights, the ven- 
dee ipay build. ' 

If >/• recover damage againft f* fpr ftopping his lights, RofweUtfni 
and afterward ^. ai&gn the land^ in which ti>e ni^fance wa^ ^'°^> ^^* 
^reded, i/. may bring another a£^iop again(l B, for the conti* 
nuance of theniifance, for before the alignment ^. was anfwer- 
able for all the confequential damages, and it (hall not be in 
bis power todifcharge himfelf by granting it over : Yet ^. Ripponim/ 
may bring the adion againft the aflignee. Though fofn^crly Bowici, pr. J. 
idiftioflton was taken, vi%. v^fher^the continuance occarion$ ' 
t new nufance, and where the firft erection has done all th^ 
{oifcbief ; that in the firft cafe the affignee is liable to an 
sfiion, but not in the fe'cond. 

All thefe cafes go upon this principle, that every man i r, j^, io|. 
ftottld fo ufe his own as not to damnify another. But if a 
twv fchool be fet up in a town, where an ancient fchool has 
ken time-out of mind, by which the old fchool receives da* 
Huge, yet no a&ion lies, and this is founded upon public con- 
y^ence, and cornel within the dcfcription of damnum Jint 
VJuria, 

B^t 
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But a man poflefled of an ancient ferry may bring an a£kion 
againft one who fets up a new ferry near to it : for if it be 
an ancient ferry, he is compellable to keep boats, (ff^. 

If the king grant a patent for the fole ufe of a new in- 
vention, ^nd t;he patent is good in law, an aciion lies againft 
any perfpn who infringes upon it ; but the invention muft btP 
new, and m^ft be fully and fairly difcovered. 

By 2 1 J(fc. I* ^. 3- whicb declares all monopolies iUegal, 
i( is ena£^d in/ 6* that that z8t {hall not extend to any letters 
patent ^nd grants of privilege for li^ years or ynder, there- 
after %Q be made of the fole working or n^aking of any manner 
Qf new manufa£lures within this realm to the true and firft 
inventor of fuch manufadures, which others at the time of 
making fuch letters patent iball not ufe, fo as alfo they be 
not contrary to law, nor mifchievous to the ftate by raifing 
the prices of commodities at home, or hi(rt of trs|de^ or ge« 
nerally inconvenient. 

A manuf^flure newly brought into the kingdom from be^ 
yond fea, though not new there, is \inthin this exception : 
and whether learned by travel or by ftudy it is the fame thing. 

No new invention concerning the working of any manif- 
fafiureis within this exception, unlefs it be fubftantially new^ 
syid not barely an additional improvement of an old qgne. 

No old manufacture in ufe before can be prohibited by the 
grants of the fole ufe of a new invention. 

Refpeding patents the following general rules were lai4 
down by Lee C. J.ift : Every falfe recital in a thing not 
material will not vitiate th^ grapt, if the king's intention is 
i^anifeft and apparent. 

2d. If the king is not dQceive4 in his geant by the falfe 
fuggeftion of the party, but from his own miftake upon the 
furmife' and information of the party, it fliall not vitiate ox 
4Void the grant. 

3d. Although the king is miftakei) in point of tawor matr 
ter of fa£t, if that is not pact of the confederation qf the 
grantt it will not avoid it. 

4th. Where the king grants ix arta fcientia H nmro nrntu^ 
ihofe .words occafion the granttobe taken in the moft libenil 
and beneficial fenfe according to the king's intent and mean- 
ing exprefled in his grant. 

5th. Although in fome cafes the general words of a gran^ 
fpay be qualified by the recital, yet if the Ring's intent i^ 

^)lainlj 
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plainty exprefied in the body of the grant, the latent (ball pre- 
vail and take place* 

A writ of/cin Jacias to repeal letters patent lies in three 4lAft.St* 
cafes ; I ft. When the king doth grant by feveral letters pa* 
tent one and the felf fame thing to feveral perfons, the firft 
patentee (ball have z fci. fa. to repeal the ad. 2dly§ whea 
the king doth grant a thing upon a falfe fuggeftion, he ptttrb^ 
gativa regisy\mdiy hy/d. fa. repeal his own grant, jdly, when 
the king doth grant any thing which by law he cannot grant. 

Where a patent is granted to the prejudice of a fubjed, 1 Vefitit44. 
the king of right is to permit him upon his petition to ufe 
bis name for the repeal of it. * 

A grant of the fole making of playing cards is void, be- % Co. 115. 
caufe it is to reftrain trade and traffic. u Co. 84. 

When Upon Upon iFalfe Idfmuations or pretences, the king 
inakes any grant, as of a monopoly, &c. which in truth is 
to the prejudice of the king and the commonwealth, the 10 Co. 113. \. 
\Xvi%jure regis (hall avoid fuch grant, and fuch letters patent 
by judgment of law (hall be cancelled. And it may be faid 
that perpetuities, monopolies, and patents of concealment, 
were born under an unfortunate conftellation, for as fooa 
at they have been brought in que(^on, judgment hai always 
hfdttk given arainft them) and none at any tinie giVen for 
them ; and all of them have two infeparable qualities, vis. 
to be troublefome and friiitlefs. 

There are three infeparable incidents to every monopoly xiCo. 96. 1, 
againft the commonwealth, ift, the pr)ce of the commodity 
will be raifed, for he who ha^ the fole felling of any commo- 
dity may and will make the price as he pleafes. 2dly, The 
commodity is Hot fo good. 3dly, It tends to the impoverifll- 
teept of artificers. 

The general queftions on patents are, i ft. Whether the Litniet agalnft 
Invention were known and in tife before the patent. 2d, Johnfoo, fit. 
Whether the fpecification is fufficient to enableotherS to make ''"J^* ^^[^' 
it up. The liieaniog of the fpecification is, that others may hu. 1778. Cor» 
be taught to do the thing for which the patent is granted ; ^« Manifield; 
and if the fpecification is falfe, the patent is void ; for the 
meaniiuc of the fpecification is, that after the term the /^^ 
Public mall have the benefit of the difcovery. 
'*^ In a patent for trufles for ruptures, the patentee omitted tb. 
^ ^at Was very material for tempering fteel, which was rub- 
bfne it with tallow, and for watnt of that> Liord ManjfkUL 
held it void. 

** Inventions are of various kinds, fome depend 011 the Ik 
tefttlt of figuring, others on mechanifm, &c. others dep^nA 
^ no reafon, no theory^ but a lucky difcovery : w»Mir> 
tibbies were difcovered by a nun's fpitting on the 6»ai^ 
Tbii ouift in the hatiire of the thing depend on experiments^ 
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And thofe mud depend on the proportiohs of the things ulea 
ih the compoiition." 

In Morris v. Bran/on^ fittings at IVeflminlier after Eaftir 
1776. The queftion was whether an addition to an old 
(locking frame was the fubje£l of a patent ? Lord Mansfieli 
faid, if the genera( queftion law of, viz. that there can be 
no patent for an addition be with defendant that is open 
upon the record, and he ma)r niove in arreft of judgment, but 
that objection would go to repeal ^Imoft every patent that 
was ever granted. There was a Verdi<3 for plaintiff and 
500/. damages, which was' acqutefced in. 

On zfcir^ facias to repeal a patent^ four ifliies were joined 
on the record, ift, That the patent was inconvenient to his 
iilajefty^^ fubjeAs in general* adly, That the inventibil at 
the time of granting the patent wsls not a new invention a^ 
to the public ufe and exercife of it in England. 3dly, That 
it was not invented and fouhd oiit by defendant. 4thly; 
That the defendant had not by his fpeciiication particularly 
defcribed and afcertatned the nature of the invention, and iit 
what manner it was to be performed. 

BulUr^ J. held that the ift ifliie was mei-ely a cohfequeotial 
one, it ftated no fa£i which could be tried by a jury, or 
which the defendant couM come prepai-ed to anfwer, and 
therefore refufed to bear any evidence but what applied to 
the thre^ laft ifiiies ; and he laid down the following rules. 

ift, A man to intitle himfelf to thfe benefit of a patent of 
monopoly muft difclofe his fecret and fpocify his invention 
in fuch a way that others of the fame trade who are artifti 
ttiay be taught to do the thing for which the patent is grant- 
ed, by following the directions of the fpecificatioii withoiit 
any new invention or addition of their own. 

2dly, He muft fo defcribe it that the Public may after th^ 
expiration of the term have the ufe of the invention in as 
cheap and beneficial a way as the patentee himfelf ufes \i : 
and therefore if the fpecification defcribes many parts of aa 
Inftrument or machine, and the patentee hiitifelf ufes only 
a few of them ; or dobs not ftate how they are to be piit 
together or tifed, the patent is void. 

3dly, If the fpecification be in any part of it materially 
fali'e or defedive^ the patent i^ againft law and cannot be 
fupported. 

4th, That as to the invention, the rule of law Was very 
different from what it was on the fpecification : for as oii 
the fpecification if any one part of the invention were not 
fufficiently defcribed, the patent is void ; fo on the inven- 
tion, if any one part of it be new and ufeful, that is fuffi* 
cient to fuftain a patent for the particular object of the in- 
tention : but if the invention confifts of aa addition or 

improYC- 
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imprcvement only, and the patent goes to the whole machine^ 
it would be a very different queftion, whether fuch a patent 1 
could be fupported^ But it was not neceflary to give a pre- j^ 
cife opinion on that point, becaufe no material part of thtf 
invention was new, or made by the defendant. The jury 
found for the crown on all the iflues. 

The patent muft not be more extenfive than the inven* PerLd.Maaf. 
lion ; therefore if the invention confift in an addition or ira- ficW '»n different 
provement only> and the patent is for the whole machine or ^^^i^^j, in^rfie 
manufadure^ it is void. king v. Eire 

fittings at Weftminfter after Mic. 1785. 

In an z£k\on on the cafe by a commoner for difturbing 4 Mod. 414. 
him in his common, he liiuft prove his right to the common, 
and yet in fuch cafe it is not neceflary to let It forth in the 
declaration, for pofleflion is fufficient againft a wrong-doer. 
But if he were to fet up a title to a different kind of corti- ^'' ^•SJs* 
mon from that to which he had a right, he would not be ^'^ 
intitled to recover ^ for he muft prove himfelf poflTefled of 
the common, for the being difturbed in which he brings his 
^ion, though he need not prove the fame title as he has fet 
but in his declaration ; for the diflutbance is the gift of the 
adion, and the title is onlv inducement, and cannot be tra« 
irerfed. It is true if the defendant fet up a title, and juftify, 4M. 4S4« 
the plaintiff" in his replication muft fliew a title. 

For every feeding by the cattle of a ftranger, the commoner 9 Co. 113. 

Ihall not have an adion -, but the feeding ought to be fuch 

per qubd the commoner, ^e, common of pafture, ifc. for 

bis cattle, Vc. in tarn amplo modo habere mn potuit, fed profauum 

fiium indi per totum tempus amijitt &r. So that if the crefpafs 

be fo fmall that he has not any lofs, but fufficient in ample 

manner remain for him, the commoner (ball not have any 

aSion for it ; but the tenant of the land may in fuch cafe 

have an a^ion. 

It hat been faid that in cafe for difturbing the plaintiff^ in < Sid. soj. 
the feat of a church, the plaintiff* ought to prove ufage to 
repair, though it be not alledged in the declaration. But ^^^f^^^f^ 
the truediftin£lion feems to be betweert prohibitions or adions «6 cVa. 
againft the ordinary^ and anions againft a wrong-doer. K. 8^ 
Where it is toouft the ordinary of bis jurifdiAion you muft 
prove repairs ; but it is not neceflary to prove them in an 
aSion againft a wfong-doer^ which is founded upon pof« 
feffion. 

If cafe be brought for difturbing the plaintiff' in taking the ^ vent tji. 
profits of an office, it is fufficient to prove the value commu- 
,mhis annii^ without proving every particular fum received 
by the defendant. 

In cafe for difturbing him in an office, the plaintiff made cr. £. 3351 
^ fpecial title to it ; a fpecial verdi£t found a title variant 
in part from that which was alledged ; and after divers ar* 
gumentt the plaintiff had judgment^ for (etting out a title in 
this adion wu fupcrfiuous. 
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by« ft3$* An adion upon the cafe will lie for keeping a dog lifed t8 

.^' '^"^ bite (beep, and which has killed fheep belonging to the plain- 

V .-' y ^iff; but in fuch cafe it muft be proved that the defendant 

^^ knew that he would bite (beep ; ahd killing (beep twice be* 

fore is fufHcient proof bf ufage. 

Bcra. 1264. In Smith and Pildh^ Let Ch. Juft.ruled, Thai if a dog have 

6nce bit a man$ and the owner having notice thereof keep 
the dog and let him go aboiit, and he bite another perfon; 
cafe will lie againft him at the fuii of the perfon bit (though 
it happened by his treadihg oii the dog's toes) ; for tbt 
b^ner otight to have hanged him oil the firft notice. 

; Rtrm. no. If one knowingly keep a dog accuftomed to bite fheep, aifd 

S35* * * ^^ ^^S ^'^^ ^^ horfej it is actionable \ becaufe the owner 

after notice of the firft niifchief ou^ht tp have deftrbyed ot 
hindered hith from doing any more. 

iRayoi. Note; There IS a difi^rence between ^\ti%% firanatwr^y 

^ ^* * as lions, bears, {ffr. which a man muft keep up at his peril, 

^nd beafts that dre manfueta natuf^sr^ and break through the 
tamen^ls of their nature ; in the latter cafe ttie owner muft 
have notice ; ill the former an adion liei againft tht oWncc 
without notice. 
I |i r Thi: fervant of J. with His cart ran againft the cart of B. 

in which was a pipe of fack, and overturned it, and the wine 
1^ was fpilt, an adibn was brought againft the maftef, and it 

Mr Halt, ' was bolden gbod. And note, where fiich an a^on is brought 
ialk. MSS. againft the mafter for confequential danliges occafioned by 

the negled of his fervant, the fervant charged with the hegleft 

ciannot be a witnefs to prote it*n6 negledt. But in an a£tioii 

iot fo negligently ihanaging his barge that he run doWn thk 

b. HaU» t>Iaintiff''s, Lit Ch. Juft. ptrmitti^d the dtfendant to produce 

^H* every one of the iiien on board bis veflel to prove therfc was 

i Str. lotj. ^^ negled, he being himfelf at that time afleep on board. 

And in cafe againft the mafter, for Kis carmin's negltgeiitly 
driving his can, per quod the plaintiff was flung off a lidded' 
and bruifed ; on (hewing a releafe ftoia the mafter^ the (^» 
viint was allowed to be examined. 
^/- J* ijf. In cafe for digging a pit in a common, per qued his mait 

bein^ ftraying there fell into it and perifbed ; After ver- 
dict for the defendant on Not Guilty, the phtnti£l^ to (avt 
•oftt, moved in arreft of judgment that the declaration was 
not good, he notfhewing any right why his mare fhould bem 
thfc cdihrhotl^ ind therefore it is dttninum abfiue injmr'diU'^ of 
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that opinion was the whole court : Wherefore it was adjudged 
that the bill (houIJ abate. Yet it feems unjuft in fuch cafe to 
deprive the defendant of his cofts, merely becaufe the action 
brought againft him was erroneous as well as wrongful : 
Though doubtlefs the objection to the declaration was good, 
and ought to have availed in cafe the vcroid had been for the 
plaintiiF. It is a good reafon why the plaintiiF (hould not have 
judgment; bat feeois to be no reafon why the defendant 
iboJd not. 

If a man dig a ditch in the highway, into which my fervant i R. A. 8S. 
fialisand breaks his thigh, by which I lofe his ferviccj I may 
have an a<St!on on the cafe for this lofs of fervice. So for 
beating him by which I lofe hisftrvice; and in fuch cafe the 
fervant may be a witnefs. And the defendant may give in TyrXtXand 
evidence upon the general iflue, that the plaintiff did not lofe ^'^'^^'i^^^j^^' 
hisfervice, for that is the gift of the a£tion. But if the fer- 
▼antdic of the battery, the mafter cannot have an a£)ion for ^° Co. 133. 
the lofs of his fervice, for the private oftcncc is drowned in YcU. 69. 
the felony ; and the defendant might give this in evidence on 
the general iflTue; for as this a£lion arifes from the fpecial da- 
nvages, anything may be given in evidence on the general 
ilTue that deftroys the right of action ; as in cafe for beating Str. 87a. 
his horfc, per quod he totally loft the ufe of him, the defendant 
i&ay prove the beating lawful. 

The plaintiff declared that he eJ:ercifcd the trade of a Kettle ^rJ 
wheeler, and was poflcflcd of fcveral tools that related to the ay cVr. 1!^* 
t(ade, vis. an axe, ^c, and being fo poflcfted gained a liveli- ^' ^* 
^wAyi^c* and by the licence of the defendant depofited them 
in his houfe, and that he had detained them two months after 
requeftfby which the pUintift* had loft the bent fit of his trade ; 
Sifter verdidi it was moved in arreft of judgment, becaufe the 
{iUintiff ought to have brought detinue or trover. But the court 
licld the adion well brought, for if he have had the goods 
^in^ detinue i$ not proper ; and though a detainer upon re- 
Sucft is evidence of a converflon, yet it is not a converfioni 
and the damages he demands in this cafe being fpecial^ tbd 
>dioir ought to be fpecial. 

The plaintiff declared that his wife Unlawfully and with- winfmore 
out his coufcnt departed and continued abfent, and during J"^|f,M^c* 
that time a large eftate real and perfonal wa« devifed lyO.i.C. B. 
fer her feparate ufe, and thereupon ftie was deftrous of 
l>cing reconciled and cohabiting with him, but the defen* 
'ant pcrfuaded aind inticed her to continue abfent, by means 

O of 



79 ^^ IttiroJuHion to the Law 

of which {he continued abfent till her death, whereb3 
he loft the comfort and fociety of his wife, and the 
advantage which he ought to have had from fuch real and 
perfonal eftate. After verdidl for the plaintiff for 3000/. da- 
mages, it was moved in arreft of judgment, that this was an 
a6^ion prima impreffion'ts. But the court faid that every fpecial 
a£iion on the cafe was in itfelf a novelty ; no a£lion lies with- 
out damages, and the per ^^^i will not alone be fuflicieht, un- 
]efs the a£l done be illicit ; but though a bare inticement tc 
depart may not be actionable, yet the jury under the dire£lior 
a Lev. 6^. ®^ ^^^ j^t^gc are judges of the legality: And as receiving a 

aSaund. 169. krvzntfcienUr is a ground for an adion for the mafter, afor- 
Viditn'/Entr. ^'ori for the hufband ; and injuries, that are in their nature ol 
'5* fpiritual conufance, if attended with a temporal damage, arc 

a ground of acSlion. 

So {hooting off a gun,^^r quod the plaintiff's decoy was da- 
maged, was holden to be adlionable in HickeringaPs cafe. Hii 
5 An. 

It is impoflible to fet down all the cafes in which an afiior 

upon the cafe will lie for confequential damages : I {hall there< 

fore conclude this head with referring to the fifth chapter ol 

the firft book, and repeating the rule already taken notice oj 

xStr. 635. S.P. 5" ^^^^ chapter, v/z. Where the immediate aft itfelf occafions 

a prejudice, or is an injury to the plaintiff's pe:fon, houfe. 
land, (ffr. trefpafs vi et armis will lie ; but where the zSt itfell 
is not an injurv, but a confequence of that a£t is prejudicial 
to the plaintiff's perfon, houfe, lands, fsTr. trefpafs vi et armii 
will not lie : but the proper remedy is an a£tion upon the cafe. 

Salk. lo. '^^^ ^^'^ °^ ^'"^ ^* Gaince and Fcreftght may fervc to illuC 

trate this rule. There the plaintiff declared in an a£l:ion upor 
the cafe, for that he was ma{ler of a {hip, and that it was 
laden with corn ready to fail, and that the defendant feizec 
the {hip and detained her, per quod impeditus fuii in viagio. \\ 
was objected that it {hould have been trefpafs, and fome cafa 
cited ; but Holt Cb. Ju{l. faid, that in the cafes cited the 
plaintiff had a property in the thing taken, but here the {hij: 
was not the ma{ler's but the owner's j the ma{ter only declares 
as a particular officer, and can only recover for his particular 
lofs 5 though he faid he might have brought trefpafs, declaring 
upon his poffeilion, which in trefpafs is fufficient. 

BOOK 
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BOOK III. 

For wbf^ Injuries aflfe(5ling a Man's real Pro* 
^:,^<flpej|gfc^ari Aftion may be maintained. 
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H £ a<9bions»' which may be brought for injuries affect- 
ing a ta/jffC'i^ r^al property are of three fores, 

•^.,« I ■'■'•.Ml * 

i. Sulfh'm which damages alone are to be recovered. 

2. Such by wKich a term for years may be recovered. 

3. Such by which a freehold may be recovered. 

adions in which damaged alone are to be recovered are 

two» 



■" « -'•■. • . 



t. Trefpafs. 

2. Cafe; of which enough has been already faid in 
the laft chapter of the laft book. 

^^^it Mly aAion by which a term for years may be recovered, 
, / , . is ejedment. 

Hie aflions by which a freehold may be recovered, afe^ 

1. A writ of right% 

2. A formedon. 

» 

3. Dower. 

4. Wafte. 

5. Affize. 

6. Q^re impedit. 

ff 
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Of Trefpafs. 

ft 

H E aftion of trefpafs lies for an injury done by one prU 
vate man to another, where the immediate z&. itfelf oc- 
cailons the injury either to his perfon, goods, or lands ; and 
though in this place I ought regularly to treat only of the laft, 
yet (as I before promifed J I fhall Itkewife take into my confi* 
deration the fecond, having already fpoken of the firft as far 
as is neceflary. 

Where entry, authority or licence is given to any one by the 
law, and he does abufe it, he will be a trefpader ab initio ; but 
where it is given by the party, he may be punifhed for the 
abufe, but he will not be a trefpafler ab initio. But the not do- 
ing cannot make the party, who has authority or licence by the 
law, a trefpafler ab initio^ becaufe not doing is no trefpafs. 

In trefpafs for taking a gelding, the defendant juftified the 
taking of him as an cftray, the plaintiff replied that he laboured 
the faidgelding, riding upon him and drawing with him, where* 
by he was much damnified ; the defendant demurred, aod it 
was obje£ied that the firft feizure was lawful by the plaintiff's 
own (hewing, and therefore the adlion (hould not have been 
brought for the taking, but for the fubfequent tort : but the 
court held that he was punifhable for the abufe in an a^ion 
of trefpafs, as a trefpafTer ab initio j and that the ufing of the 
eftray was an abufer; for it is not lawful, except in cafe of 
neceffity, and for the benefit of the owner i as to milk milch 
kine, £3^^. 

In trefpafs for taking away his goods, the defendant juftiiied 
the taking nomine dijiri^ionis damage feafant; the plaintiff re- 
plied quodpoJldiftriSiionemj viz. eodimdie^ Csfr. he converted them 
to his own ufe. On demurrer it was holden to be no depar- 
ture, but to make good the declaration, for he that abufes a 
SirRttfBovey's diftrefs is a trefpafTer ab initio 'y and it would be of no avail to 
caft, I Vcntr, jhe plaintiff to flate the convcrfion in his declaration, for it is 

no way necefTary to his a£lion ; and if alledged, need not be 
anfwered ; It would be out of time to flate it in the dedara^ 
tion, but it muft come in in the replication. 

But 
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But !n trefpafs for breaking and entringhls houfe, and Str.85i, 
taking an exccilive diftrefs, after judgment by default, it was 
hoiden on error brought that trefpafs would noc lie ; for the Hutchings and 
entry was lawful, and there is nothing fubfequent to make it ^*^^***'' ^* 
1 trefpafs, as there is where the diftrefs is abufed. At common Bun. 590. 
law the party might take a diftrefs of more value than the 
rent, therefore that did notjnake him a trefpaiTer ab initio^ but 
the remedy ought to be by fpccial adion founded upon the 
Aatute of MarUherge. 

And nate. That in diftrefs for rent, if the outward door be Browing ^rni 
open, the diftrainant may juftify the breaking open an inner ^^^'^^ 9 Gti. 
door or lock, in order to find any goods which are diftrainable. 
By 2 IV.i^ M. feff. i. r. 5. Where goods are diftrained for 
rent referved, and the tenant or owner of the goods fo diftrain- 
ed fliall ixot within five days next after fuch diftrefs taken,'and 
jitff/r/ thereof (with the caufeof fuch taking) left at the chief 
manfion-houfe, or other moft notorious place on the premifes, 
replevy the fame with fuificient furety to the fherifF, then after 
fuch diftrefs and notice, and expiration of the faid five days, 
the perfon diftraining ftiall and may with the fherifF, under- 
flienfF, or with the conftabie of the hundred, pariib or place 
where fuch diftrefs fhall be taken, caufe thfe goods to be ap^ 
frajfgdhy two fivorn appraifers (whom fuch ftierifF, under- ftie- 
riffor conftabie are impowered to fwear) to appraife the fame 
truly accordmg to the beft of their underftandings, and after 
fuch appraiferoent msLyfeil the fame for the beft price that can 
be gotten, towards fatisfafiion of the rent and the charges, 
leaving the overplus (if any) in the hands of the ftierift', under- 
flieriffor coi^ftable, for the owner's ufe. 

Notice to the tenant or to the owner of the goods is fuffi- 4 Mod* 395. 
cicnc, 

A diftrefs taken in two hundreds, they being contiguous ibT 
at the fame time and for the fame rent,- is but oae diftrefs, 
and ought to be put in one pound, and the conftabie of the 
place where the diftrefs was driven is the proper o0icer with- 
in .the ftatute. 

If the perfon diftraining is fworn as one of the appraifers Anirtm againfl 
it is illegal, for he is intercfted in the bufinefs, and ihe ftatute ^^JJ^^'^ul *'•" 
fays that ^/, with the flierifF, Ufc. ftiall caufe the goods to be at WeftminiUr, 
appraifed by two fworn appraifers. after £tft. 1726% 

By the fame ftatute,/ 5. if diftrefs and fale are made where 
no rent is due, the owner of the goods by adion of trefpafs 
or on the cafe may recover double the value of the goods dif- 
trained and fold with full cofts. 

&^. 3* Corn, grain and hay may be diftrained, and fliall be 
kept in the place where they are found till they are replevied 
Cftoiin 

Q 3 5y 
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By II Geo* 2. c. 19./ 8. The landlord may drftraih any 
cattle or ftock of the tenants feeding on any common append- 
ant or appurjtenant, i^c. and all forts of corn, grafs or other 
produ£l growing on any part of the eftate, and may cut and 
make the fame, and lay it up in barns or other proper place 
on the premifes when ripe ; and if none fuch, then in any 
other barn or proper place which the landlord, ^^r. fhall hire 
for the purpofe, and as near as may be to the premifes, and 
in convenient time to appraife, fell or other wife difpofe of the 
fame towards fatisfadion of the rent, and of the charges, ap- 
praifement and fale : and the appraifement to be made whei| 
cut, gathered and made, and not before. 

SeSi. 9. Notice of the place where the goods are depofited 
fliall, within a week, be given to the leflee or tenant, or left at 
his laft place of abode. If the rent and charges be paid before 
the corn, ^r. is cut, the diftrefs (hall ceafe. 

''Se£i. 10. Diftreflcs may be fecured and foldon the premifes, 
in fuch place or on fuch part as may be in^oftj^ aad conve^ 

nient. • ..!*-''*V' 

By II G. 2. r. 1.9. A diftrefs for rent (half Act be deemed 
unlawful for any irr<^u1arity'ih^d^difpo(itU>a of it afterward, 
nor the party making; \% a tfdmier ab initUs but the party 



aggrieved may recover?full fitil^,||Bion fof thif ijpecial damage 
he (hall have fuMlned ftierebj^'^d no mott, ih irfi4i£lion of 
trefpafs or on the dafe, Unlefs.teh8er of aliicf|ds Iftire been hei 

fore made. ' • ••* •»►. • - . 



By 17 G. 2. c. 38. Where any diftreft is mtde for tiione^ 
juftly due for the relief of the poor, it ihall'irorliH^ deemed un 
lawful, nor the party making it a trefpaOer,. on account of an 
defedt or want of form in the warrant of appointment of fuc 
overfcers or in the rate or afleiTments, or in the warrant ol 
diftrefs thereupon ; nor (hall the party beseemed a trefpaflei 
ah inipo on account of any irregularity which (ball afterward 
done by him ; but the party grieved may recover for the fpecial 
damage, unlefs tender of amends have been before made. 
Charlwood «»</ Note\ A Warrant may be made to diftrain before the tim^ 
Bei^j Weftmin- fpr which the rate is tpade is expired. 

cr I 4 . j^ j^^^j^ \)ttn determined that averia carruca may be diftrain- 

ci^amfecr&aP. cd for the poor's rate, though there be fufRcicnt goods on Ike 

Mic. 31 G.i. premiiTes independent of them ; and the law feems to be the 

' ^* fame in all cafes where an a£t of parliament gives remedy by 

diftrefs and fale. And though where a man has an entire duty, 

he (hall not fplit and diftrain for diftind parts at (bveral times, 

Vide 17 Car. 2. yet if he be miftaken in the fufficiency of what he has taken, 

c* 7« (' 4« there is no reafon or law that he (hould not diftrain again for 

the rcfidue. • . ^^ '.'•''■ 

Hardr, 4S0. Where the fubjeft-matterof thefuit is within thejurifdldion 

10 Co. 76, of the court, but the want of jurifdiSion is as to the perfon or 

place^ 
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place, unlcfs the want of jurifdidlion appear on the procefs 
to the officer who executes it, he is not a trefpafi'er : but 
where the fubjcdl matter is not within the jurifdiflion, there 
every thing done is abfolutely void, and the officer a tref- 
paOer. 

Though an officer may juftify under the mefne procefs of an Higginfon v. 
inferior court, without faying that the caufe of aftion arofe Hadicy, M. 2S 
within the jurifdidion, yet when he juftifies under procefs of C*'-*« Rot.416. 
execution he ought to make it appear that the caufe arofe with* 
in the jurifdidion of the court, or at leaft that it was fo laid : 
But that wou-d not be fufficient for the plaintifFhimfelf ; he 
ought to know the extent of the jurifdiilion for which he ap- 
plies for judice; and therefore if in an adion of falfe impri- 
fonment he juftified under the procefs of an inferior court 
the plaintifF above might reply that the cadfe of adtion arofe 
out of the jurifdidlion of the court) and a rejoinder praying 
judgment if the plaintifF, having by his pleading in the infe- 
rior court admitted the jurifdi£lion there, (hall now be ad* 
mitted to deny it here, would not be good. 

But by 24 G. 2- {quod vide ante) no conftable will be an- 
fwerable for obeying a juftice's warrant, notwithftanding any 
defed of jurifdi<Eiion in the juftice, 

NoU\ That warrant ex vi termini means only an authority ; Padfieid mnd 
therefore a warrant under the hand of the juftice is fufficient ^*^^«' ***'• 
l)?ithout being under feal, unlefs particularly required by a£k G. 2. c. B. 
^f parliament. 

And note^ That by 27 G. 2. c. 20, in all cafes where any 
juftice is impowered, by any aS made or to be made, to iflue 
a wari^ant of diftrefs, it (halt be lawful for him in fuch warrant 
to order the goods diftrained to be fold within a certain time 
limited by fuch warrant, fo that fuch time be not lefs than 
four, nor more than eight days, unlefs the money for which 
fuch diftrefs (hail be made, together with the charges of taking 
and keeping fuch diftrefs, be fooner paid. 

Proof that the plaintiff had delivered a box with the goods MoofsaS. 
in it to the defendant to keep, and that the defendant had 
broken open the box and converted the goods to his own ufe, 
would be fufficient to maintain the declaration ; for where- 
ever a man has neither a general nor a fpecial property, and 
he converts the goods^ trefpafs will lie. 

G 4 But 
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% Str. 637. 



J Lev. 95. 



Salk, 24S. 



Alryn. 8z. 



Herlakenden'i 
calV, 4 Co. 
Moor 24.8. 
Anie 82, 



Co. Lit. 57, 
* Riym. 739. 



S^ik. 414. 



But the plaintlfFcan only prove the taking fuch goods as artf 
mentioned in the declaration ; becaufe a recovery in the afliot^ 
coqld not be pleaded in bar to any other action btought for 
taking other jgoods thanthofc fpecified in the declaration 5^ and 
therefore where the declaration was for entering the plaintiff's 
houfe, and taking diver fa boiia et catalla ipfius querentis ibidtn^ 
invipjia^ after verdict for the plaintiff judgment was arretted. 

After judgment vacated, and reftitution awarded, the defend- 
ant brought trefpafs againd the plaintiff for taking the goods^ 
and the court held that the atSlion would lie \ for by vacating 
the judgment it is as if it had never been, and is not like a 
judgment reverfed by error. But in fuch cafe it would not lie 
againft the (her:ff, who has the king's writ to warrant him ^ 
but the party muft produce not only the writ but the judgment. 

In trefpafs qjiare claujum f regit the defendant pleaded, that 
the plaintiff diftrained his hog, damage feafant for the fame 
trefpafs ; the plaintiff replied, that the hog efcaped without hi^ 
confent, and that he is not fatisfied for the damage ; on de- 
murrer it was holdcn that the a£lion would not lie, though it 
was admitted that if the diflrefs had died, the adtion would 
revive ; but the efcape (unlefs the contrary be fliewed) is the 
fault of the plaintiff. 

Trefpafs vi ei armts does not lie againft a leffee for years for 
cutting down timber trees, and carrying them away and fell- 
ing them ; but if after cutting them down he let them lie, and 
afterward carry them away, fo that the taking and carrying 
away be not one continued a«St, but there is time for the pro- 
perty of the divided chattel to fettle in theleffor, trefpafs will 
he : And the reafon why he is not otherwife liable is, that he 
has a fpecial property or intereft in them for repairs and (hade|[ 
and therefore if the trees be excepted in the leafc, it will 
make him a trcfpafTer equally with a leflee at will, and it will 
lie 2\gain(l tenant at will, becaufe fuch a£ls determine the 
will ; but againfl a tenant by fufferanccthe leffor cannot have 
trefpafs before entrance. And though trefpafs will lie againft 
the leiTee for years for cutting the trees where they are c:^- 
cepted in the leafe, yet if he put in his cattle tQ feed^ an4 
they bark the trees, trefpafs will not lie. 

Note J if land be leafed to A. for a year, and fo from year 
to year 9s long as both parties ihall agree^ this is a leafc for two, 

years 
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years certain; and if the leflee hold on after two years, he is 
not a Icffce at will (as the old opinion was) but for a year ccr- 1 Raym. 2o«, 
tain, for his holding on is an agreement to the original con- 
tra^ ; and fuch an executory contrail is not void by the ftatutc 
of frauds, for there is no term for above two years ever fub- Goo^tiflee* 
fifting at the fame time; but if the original contract wer? only uTgford! ^* 
for a year, or if it were at 8/. per annum rent without men- perFoftcr, J. 

. . Ill ^ 11 r on acaftre- 

lionjng any time certain, it would be a tenancy at will after fcrvedfrom 
the expiration of the year, unlefs there were feme evidence, by Berks, iTsy 
a regular payment of rent annuaiif or half yearly, that the in- 
tent of tlie parties was that he fhould be tenant for a year. 

By 6 -^nn. r. 18. Guardian^, truftces, hufbandsTeifed in 
fight of their wives, and tenants pur autre vie^ holding over 
without confent are made trefpafl'crs, but theadt doc^ not exv 
tend to lefTees for years, 

If the lord of a mapor CHt down fo many trees as not tp Ca. K.It. 
leave fufficlcnt eftovers, his copyholder* may bring trefpafs ^^^* 
sigainft him, and recover the value of the trees in damages; 
^nd if the lord leave fufRcient eftovers, yet he (hall recover 
fpecial damages ; viz, for the lofs of his umbrage, breaking 
his clofe, i^c. therefore if the lord have a mind to cut trees^ 
}ie ought to compound with his tenant. 

If •^. make a leafe for years excepting the trees, thcleflbr LifforJ's Ctft^ 
may enter to fhew the trees to a purchafcr^ and the leflee "^*'-4' 
cannot bring trefpafs. 

Note ; If ^. plant a tree upon ,the extremeft limits of his 1 Rayra.737. 
lai^d, and the tree growing extends its root into the land of 
B* jl»znA B. are tenants in common of the tree; but if all 
th^ roots grow in y/.'s land, though the boughs fhadow the 
land of B, yet the property of the whole is in J, 

It is not neceflary to have an intereft in the foil, to main- 
tain trefpafs quare claufum fregitj but an intereft in the profits 
isfufficient, as he whohas^r/mtf /0;7/^rtf. So if J.S* agree 
with the owner of the foil to plow and fow the ground, and Hall, per 
for that to give him half the crop, J. S. may have his adion wd?"*'-^o 
for treading down the corn» and the owner is not jointly Salk.MSS. 
concerned in the growing corn, but is to have half after it is 
leaped by way of rent, which maybe of other things than 
money: Though in Co. Lit. 142. it is faid it cannot be of 
the profits themfelves ; but that (as it feenis) muft be under- 
^ood of the natural profits. 

The 
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Co, t, »l3« The plaintifFmay prove trcfpafs at any time before the ac-* 

tion brought, though it be before or after the day laid in the 

Per Holt, 4. declaration. But in trefpafs vf'iih 2l conthiuando the plaintifF 

fori' " ' ought to confine himfelf to the time jn the declaration ; yet 

he may waive the continuando^ and prove a trefpafs on any day 

4 M. 153. before the adlion brou{ht, or he may give in evidence only 

f $iil((. i39. Note ; That of ads that terminate in themfelves, and onco 

done cannot be done again, there can be no continuando\ as 
hunting or killing a hare, or five hares, but that ought to be 
aliedged, that diverfts diebus ac vicibus between fuch a day and 
fvich a day he killed five hares, and cut and carried away twenty 
trees. And where a trefpafs is laid in continuance that can- 
not be continued, exception ought to be taken at the trial, 
for he ought to recover but for one trefpafs. But hunting may 
be continued as well as fpoiling and confuming grafs. 

Eaym. 24q« Whether the trefpafs may be laid with a continuando or not, 

depends oiuch upon the confideration of good fenfe, as where 
trefpafs i^ brought for breaking a houfe or hedge, it may well 
be laid with a continuando^ for that pulling away every brick or 
flick is a breach \ but if the declaration be that the defendant 
threw down twenty perches of hedge coutinuando tranjgnjjianem 
pradiilamhom fuch a day to fuch a day, this mufl be intended 
of a profternation done at the iirft day, and therefore will be ill 
upon demurrer, or judgment by default, but will be aided by 
verdiA, becaufe the court will intend that the jury gavt no 
damage for the continuando* 

Ibid. So trefpafs cannot be laid of loofe chattels with a continuando^ 

and if it be fo laid, no evidence can be given but of the taking 
at one day, and therefore in trefpafs for mefne proceft it ought 

Saik. 639. to be laid diverfts diebus ac vicibus. Where feveral trefpaiSss 

are laid in one declaration, continuando tranfgrejpones fradidli^^ 
and fome of them may be laid with a continuando^ and fome 
not, after verdi£l, the continuando (ball be extended only to the 
trefpafTes which may be laid with a continuando. So where 

Ca. K< B. H* the continuando is impofiible, the court will intend no damaged 

were given for it. 

Lifford*tcafe If my difTeifor cut iwown the trees, grafs or corn growing 

IX Co. 51. upon my land, and afterward I re-enter, 1 may have an a£lion 

of trefpafs againft him, for after my regrefs the law fuppofes the. 
freehold always continued in me : but if my difleifor make a 

feofFment 
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feoSinent fa fee, or a leafe for years, and afterwards 
I enter, I Itay not have trerp<:f$ againft thofe who came in 
1>7 title, f<jr thofe fi£lions of law (hall not have relation to 
9iake hinf who comes in by title a wrong-doer vi et armts» 

So the faiw is laid down by Lord Coke^ but it may admit Cr. ei. j^ 
€)f doubt, lor there are cafe? to the co.itrary, and the reafon ^"* 
of the law feems to be with them. 

In trefpafs againft the tenant in pofleffion for mefne pro- A^Wnand 
fits, eithei* by the leflbr or the nominal plaintiff, after a re- 32 c. i.per* 
covervin eieftment, the plaintiff need not prove a title; but ""»"" Juiiic, 

-'..•' ' ^ , , ^ ' on a Cafe r«- 

ic is fufEcicnt to produce the judgment in ejeamen:, and the fcrvcd. 
writ of poflfeflion executed, and to prove the value of the 
profits, and thereupon he (hall recover from the time of the 
demife laid in the declaration. 

W{icrc the judgment was againft the tenant in poffcinon, Thorpe../ 
8nd the action of trefpafs is brought ag:;iift him, it feems ^^y* ^^ 
fiiflici.cnt to produce the judgment without proving the writ 
of pofleffion executed, -bccaufe by entering into the rule to 
Conft(^ the defendant is eftopped both as to the leffor and 
I«fl!^, lb that either may maintain trefpafs without proving 
aa aduii entry; but where the judgment was againil tr.e 
cafaal eje£lor, and fo no rule entered into, the lellbr {bail 
not maintain trefpafs without an adtual entry, and therefore 
f)llght to prove the writ of poflefllon executed. 

la cafe the plaintiff can prove his title accrued before the Dccofia ^.i 
time of the demife, and prove the defendant to have been ^'^'?> ^V 
longer in poffeflion, he (hall recover antecedent profits ; but Hill. 4. G. 2. 
in fnch cafe th( defendant will be at liberty to controvert the 
\ which he cannot do in cafe the plaintiff do not go for 
time than is contained in the demife ; becaufe being 
tentnt in poffeflion he muft have been ferved with the d^a- 
radoih, and therefore the record is againfl him conclufive 
evidence of the titlej but againft a precedent occupier the 
record is no evidence, and therefore againff fuch a one it is 
necefiary for the plaintiff to prove his title, and alfo to prove 
M a^al entry; fbr trefpafs being a poffeffory a£tion can- 
not be maintained without it. ,fiut it may admit of doubc 
what proof of an aAual entry is fufficient : it has been faid Srmynought 
that the plaintiff will be entitled to recover the mefne profits rBanics"3*67. 
only from the tinne he can prove himfelf to have been in 
^dual poffeffion; and therefore if a nian make bis will and 

die. 
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i^l ^' '^^^^ d'^j ^^^ devifce will not be entitled to the profits t«]I he has 

Trefpafa per ^^ 

It^oo^ made an adtual entry. Others have holden that when once he 

has made an adual entry, that will have relation to the time 
his title acciuedy fo as to entitle him to recover the mcfne 
profits from that time, and they rely on the cafe in Std. 239* 
which was trefpafs brought for the mefne profits, divant 
ie leafe, and nothing faid in the cafe about proving an 
adual entry antecedent to it : they fay too, that if the law 
were not fo, the courts would never have fuflFered plain- 
tiffs in ejedlments to lay their demifes back in the man- 
ner they now do, and by that means intiile themfelves to 
recover profits which they would not other wife be intitled 
unto. However fuppofing a fubfequent entry has relation 
Xo the time the plaintiff's title accrued, yet certainly the 
defendant may plead the flatute of limitations, and by that 
mean protect himfelf l^rom all but the fix laft years. 

But another queftion might be put, which would perhaps 
occafion more difficulty, viz. Suppofe the defendant were to 
plead the foi mer recovery in the ejeAment in bar, how muft 
the plaintiff reply ? It feems certain that the plaintiff may' 
recover the whole mcfne profits in the ejeflment, and that 
is apparent from the 16 ^ 17 Car. 2, which enads, that in 
cafe the judgment be affirmed on the writ of error, the court 
m^y award a writ of enquiry as well of the mefne profits, 
as of the damages by any wafle committed after the firll 
judgment. Perhaps it may be anfwered, that the court will 
take notice that the proceedings in ejectment are merely fic- 
titious, and only to enable the plaintiff to get poflef&on, and 
that it is never ufual to recover more than fmall damages for 
the oufler, without any confideration had of the mefne pro* 
jits.* And it is certain the courts do frequently take that 
into confideration \ otherwife the leffor would not be intitled 
to recover at all for the time laid in the declaration, unce 
by his own (hewmg, his leffee and not himfelf was entitled ta 
the aflion. But if the plaintiff were, -upon the judgment in 
ejcdment being affirmed on error, to have a writ of erfquirjr, 
it would probably (if rightly pleaded) prevent his recovering 
any thing in a fubfequent adlion of trefpafs : and therefore if 
the dcmifc were hid any time back, it would be advifeable for 
Doev. the pUintiff in ejeflment to take (as he may) judgment for 

'^^ G^*i. K. B. ^^^ coftson the writ of error, without having any writ of en- 
Aftiyn tnd quiry. Note ^ in cafe the afiion be brought after a judgment 

3 by 
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by default againft the cafual ejeAor, it is ufual for the plain* 

tifFto recover the cofts of the cjcftment, as well as the mefne 

profits. In cafe the action be brought by the nominal plain- Agreed iliU. 

tifF in ejedment, the court will upon application ftay the fuit 

till fecurity is given for anfwering the cofis. 

If in trefpafs quare cJaufum fregit the plaintifF fct out the * R- A« ^77, 
abuttals of his clofe, he mufl- on the evidence prove every part 
of his abutment^ as if the abuttal be laid a parte aufirali to the 
mill of A. he mud prove a mill there, and that it was in the te- 
nure of A. but it will be fufficient though there be an highway 
between them. So if the abuttal be afTigned towards the eaft, Velr. 114* 
though it be north, if it incline to the eaft it is fufEcient. If 
the plaintiff count of a trefpafs in one acre fetting forth Its 
abuttals, and he prove a trefpafs in any part of that acre fo abut- 
ted, the jury may find the defendant guilty as to that part. 

Many things may be laid in aggravation of damages, of Saik. 64^* 
which alone trefpafs woild not lie \ as trefpafs may be brought 
for entering the plaintiff's houfe, and beating his wife, child, or 
fervant; but in fuch cafe the plaintiff cannot recover damages 
for lofing the fervice of his child or fervant, becaufe he may 
have a proper a^ion for that purpofe, nor can that be given in 
evidence ; but the beating may be given In evidence to aggra- 
vate the damages; for now ^though it has been holden other- ' S»<^« **!• 
wUe formerly) if the principal matter will bear an ad^ion, you 
may give any thing in evidence in aggravation of damages, 
f. $• any thing that will not of itfelf bear an adion; for if it 
will) it muft be fliewn, as in trefpafs quare claufum fregit ^ the 
plaintiflF would not be permitted to give evidence of the defen- 
dant's taking away a horfe, CsTr • But in trefpafs quare claufum 
it eUmum fngitf he may give in evidence that the defendant 
came .into bis houfe and defiled his daughter. 

Where the a^on is traoGtory (as trefpafs for taking goods) Salk. 643* 
the plaintiflF is foreclofed to pretend a right to the place, nor 
can it be conteAed upon the evidence who had the rights 
therefore poifeffion 4s juftification enough for the defendant, 

'ftnd it is fufficient for him to plead that he was poilefleJ of 
Blackacrty and that he took the goods damage feafant without 
(hewing any title. But it is otherwife in trefpafs quare clau" 

,fumfregity becaufe there the plaintiff claims the clofc and the 
right may be contefted. 

Trefpafs 
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Trefpafs for taking and detaining his cattle at Teddingion) 
the defendant jirftified taking them damage feaQlnt at Kingjt^n^ 
and that he carried them to Teddington and impounded diem 
there. It was objected on demurrer that the ^tiftification was 
local, and therefore the defendant ought to have traverfed the 
place in the declaration ;y/e/ non allocatur^ for when the defen- 
dant fays be carried them to Teddington^ and impounded thcnx 
thdrc^ they agree in the place ) for if the defendant had not 4 
right to take them, he was a trefpafler zt.Teddington* 

In trefpafs quare claufum f regit j the defendant may upon' 
guilty give in evidence that he had a letfe for years (b'i(| nol.. 
that be bad a leafe at will; for that is like a licence which mur '. 
be countermanded at pleafure,) or that his fervantput th§j^at».' 
tie there without his aflent: but he cannot give in.evidenc|i|;^Z 
right of common, or to a way, or znj other eafementy £t 
can the defendant give in evidence that th|^ plaintiff p^gl 
repair bis fences, for want whereof .the cattle efcaped^/ncurjr 
that he entered to take his emblements or cattle; nor that he' 
entered in aid of an officer for execution of procefs, or in frfefll 
purfuit of a felon, or to remove a lufance, nor that it was the 
freehold of A. and that he entered by bis command or Ijceqc^i 
for thefe are all matters of judificltion only. 

(Note; every man of commontight may jiiftify trie goiil^ 
of his fervant or horfes upon tbetAnks of navigable rivers, for 
tovving barges, Vc, and if the water impair the banks, they (hall 
have reafonable way in thfe neareft part of the next field.) 

Upoii not guilty in trefpafs the defendant gave in evidence 
articles^ by which Sir Robert Hattok (under whom the plaintiff 
claimed as heir) fold the defendant 300 of the beft trees in 
fucb a wood, to be taken between fuch a time and fuch a 
time. Sir RoUrt died, and the defendant ;^bh^|hetinm 
took the trees ; upon which the plaintiff ^£ri|s|Sfl[HW 
was only tenant in tail, but this was a vohintjw^£uemeoc 
of his own; and the judge held clearly that thi^dfale^ beiilg 
proved to be for a valuable confideration, boun^ the heir in 
tail, being within the 27 EL c. 4. and befides the fettlement 
was with a power of revocation, and the plaintiff was 
nonfuited. 

The defendant cannot give in evidence, that the goods wete 
feized as a heriot, or that they were diftrained damage feafantf 
(sT^. But in trefpafs for taking goods frbm the plaintiff's wife. 
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he may give in evidence that they were taken after a decree 

for alimony (for that is a feparate maintenance, and not in 

the power of the hufband.) But he cannot give in evidence, 

that the plaintiflF had no property, for poflefCon is fufficient Salk.4, 

to maintain trefpafs. So he may give in evidence, or plead 

that he is tenant in common with the plaintiff: but if he Ante 34. 

would take advantage of a (Iranger being fo, he mufl plead it 

in abatement, for that will not prove him n«t guilty. 

So if there be two defendants, they may plead a tenancy in Salk. 4. 
common in one of them with the plaintiff. 

If trefpafs be brought by an executor againft an executor Ca. K. B. 441* 
it fin Urtj he may give in evidence payment of debts to the 
value in mitigation of damages ; but yet there fhall be a ver- 
dift againft him, for he is neverthelefs a trefpaffer. 

If trefpafs be brought againft a (heriff, who has levied goods i Rayfo. 733. 
by virtue of ^Ji.fa. againft the plaintiff, he need not (hew the 
judgment. . But if the goods were the goods of J, S, and the 
plaintiff claim them by a prior execution (or fale) that was 
fraudulent, the (heriff muft (hew a copy of the judgment. 

Note; hfi. fa. is dt bonis ei catallii debitoris^ and therefore Salk. 395. 
the debtor's goods only can be taken in execution : but the 
in* fa, h de exitibus terra^ and therefore the cattle of a (Iran- 
ger levant and couchant may be taken, for they are iffues ; 
bttt the cattle of another tenant in common cannot, for he 
bas done nothing but what he might do ; but then his title 
muft be found by the inquifition, for otherwife he is boupd 
till he avoid it by a monflrans de droit* The Ji, fa. firft deli* Salk. s»o^ 
vered to the (heriff ought to be firft executed; but if he exe* 
cute the fecond firft, the execution is good, and the party 
can only have his* remedy againft the (heriff. Note ; At 
common law the goods were bound from the tefte of the writ, 
^^ by 29 Car. they are bound only from the delivery of the 
writ to the fheriff. 

Pir Hardwicii C. Neither before the ftatutes of frauds nor Lowthal 
face, is the property of the goods altered, but continues in j^"ca" ii 
. the defendant, till execution executed. The meaning of the 3^1* 
Words, •*That the goods (hall be bound from the delivery of 
** the writ to the (heriff," is that after the writ is fo delivered, 
if the defendant make an affignment of his goods, unlefs in 
Market overt, the (heriff may take them in execution. 

Note J 



Abr* 



^2 Ah Introdu£lion to the Law 

Note; By 21 Jac. i. The defendant may to a trefpafs ^wtfr? 
jclaufumf regit y pkad a difciaimer, and that the trefpafs was by 
negligence or involuntary, and tender offufficient amends be* 
fore the zQ\on brought; whereupon, or upon fomc of them^^ 
the plaintiff (hall be enforced to join iflue. 

LainVrt V. If in trefpafs quart claufum fregit a itian declare generally iit 

14 g/i! C. B. '"^^ ^ ^'^'> ^^^ defendant may plead liberum tenementum^ and if 

6 Mod. 1J7. the plaintiff travcrfe it, it is at his peril; for the defendant, if 

he have any part of the land in the whole town, (hall juftify it 
there j and therefore the better way is for the plaintiff to.make a 
new affignment. Yet !^ how can he make a new alfignment^ 
tiniefs the defendant in his plea give a name certain to the locut 
\n quo? And therefore in Dy. 23. c. 147. it is faid that if the 
defendant fay, that the hcu% in qua is fix acres in 2). which are 
his freehold, and the plaintiff fay they are his freehold, and iii 
truth the plaintiff and defendant have both fix acres there, the 
defendant cannot give in evidence, that he did the trefpafs in 
his own foil, unlefs he give a name certain to the fixacresi 
for otherwife (fays the book) the plaintiff cannot make a new 

61^ d afligntnent. And it is certain that where the aSion is tran- 

fitory (as for taking the plaintiff^s goods) the defendant, if he 
would plead the locus in quo to be his freehold, and that he 
took the goods damage feafant, he mud afcertain the place at 
his peril; becaufe by his plea he has made that local which 

i Lit 149. ^^^ ^^ ^^''S^ before ; for the taking of the goods is the gift of 

the adionj and therefore the plaintiff may prove it at a differ- 
ent place than that laid in the declaration. 

37 H. 8. 7* In trefpafs the defendant jufliiied in a place calldd A. as his 

freehold; the plaintiff by way of new affignment faid thatthe 
place in which, l^c. is called S. It is no plea to fay that j/. 
and B. are the fame place; for by the new affignment the bar 
is at an end. 

Cr. EL49S. If the plaintiff make a new affignment, and the general 

iffue be joined thereon, the plaintiff cannot prove the defipn* 
dant guilty at the plac^ mentioned in the bar; for when the 
plaintiff makes a new affignment, he waives that whereto the 
defendant pleaded in bar ; fo as in truth if it be the faipe 
place, he can never take advantage thereof, and therefore if 
it be the fame, yet the defendant ought not to rejoin that it 
is fo, but plead not guilty, and take advantage of it at the 
trial. 

As 
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As trcfpafs is a poflcfibry a^ion, it is enough for the plaiiw Cir^andUiAx^ 
fifTin his replication to traverfe the title fet out by the defen- 
dant, without fetting up a title m himfelf ; for the pofTeifion 
admitted in the plea in giving colour is fufficient, unlefs the 
defendant can make out a title in hirpfelf. But if in trefpafs Cockerel and 
for taking a gelding, (or other chattel) the defendant plead j/g/oTc. B* 
that the place where is 100 acres, and that J. S. is feifed there- 
of in fee, and that he as his fervant and by his exprefs orders 
took the gelding (or other chattel) damage feafant, the plain- 
tiff cannot reply de injuria fua propria ahjque tali cauja^ for that 
would put in ifiue three or four things; but he muft traverfe 
one thing in particular. 

Trefpafs by the lord of a manor for fpoiling his peat, and D'Ayroiirt^: 
digging holes: the defendant pleaded a right of common, and 13*8^**^ * "^' 
becaufe the peats, ^c. injured his' right of common he remo- 
ved them; to which the plaintiff replied d^ injuria fua propria 
(Afyui tali caufa\ the plaintiff can not on this i/Tue give in evi- 
dence that there was a fufficiency of common left. 

The defendant pleaded a right of common for his cattle le- Rayfey v. 
wntand couchant, and to another count a licence to cut ^"^"^""'v^i : 
down a tree to make a gate, and that he had applied it for that 
porpofe. The plaintiff replied as to the firfl that they were 
not his own commonable cattle levant and couchant, and as 
to the fecond protefiando that the tree was not applied, tra- 
veried the licence and concluded to the country. The defen- 
jdtnt demurred fpecially to the firft replication, becaufe it 
was mkltifariousj and as to the other becaufe it concluded to 
the country when it Ihould have been with an averment. 
But the court held the firft traverfe good, for the rule is not 
that you muft join ifTue on a fingle facl, but on afingle point, 
which need not confift only of one faS, — A cqflom from the 
wture of it muft have feveral: in this cafe the levancy and y 
couchancy of his own commonable cattle make up this one 
point of right to the common. As to the fecond they held 
that by the denial of the licence, and admitting all the reft of 
the fad, the plaintiff put the fubftantial thing in ifTae, there- 
fore ought to conclude to the country. 

If the defendant plead that it is his freehold ; the plaintiff Lambm ^ri 
may reply three \yays, i. That it is his freehold, and then He ^4 c*!Y;c!*a, 
^Boft always traverfe the defendant's plea, except in one cafe, 

H anJ 
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and that Is where he makes a new aflignment. 2. Or he ma 
deiive a title under ihc defendant, and then he muft not (ic!\ 
its being the defendant's freehold. 3. He may fet up a litl 
not inconfiftent with the defendant's; and then he may cithe 
traverfe the defendant's tkic, of not, as he pleafes. 

1 R. A. 6S4., If the declaration be for taking away a ftack of rye, the jur 

may find the defendant guilty as to five quarters parcel there 

Cr. Car. 54. oF, and not guilty as to the refidue. So if the declaration b* 

for cutting and taking away trces^ the defendant may be foun< 

Caith. io. guilty of the taking, though not of the cutting. So if there b 

two defendants, the jury may find them feverally giiilt^y as i\ 
part, and feverally not guilty as to the refidue, and afTcfs dac 

Infra, S. P. mages feverally ; but if the jury were to find l\itrc\ gxxWly de pra 

m'fjJiSi and then fever the damages, it would be ill, for by find 
ing them g\i\\iy dc pfisjnijps^ they find them equally guilty, an< 
then they cannot fever the damages, which is to find on< 
more guilty than the other. 

Tilly an:l Trcfpafs again ft tfvo for taking goods; the one pleaded no 

A. 3*1. ^ci ted ' g"*^^y» ^^^ verdidl againfl: him ; the other pleaded theplaintif 
Hob. 54. j^gj given him the c-ods, and vcrdi(Si for him: and it wa 

S Lev. 67. S. P. o ' » 

hol Jen that the plaintiff fliould not have judgment againft thi 
other, it being one action, and the court apprized that th< 
title was againft the plainlift". 

t Sn. rr4o. Trefpafs againft three for taking the plaintiff's goods, am 

Aritc 14. f^^ ^jj]jg iniprifonment ; judgment by default againft oncj nol 

guilty pleaded by another ^ and a demurrer to the declaratioa 
by the third* At the trial of the general ifTue, there was like- 
wife a wiit to affefs damages on the judgment by default, and 
contingent damages on the demurrer. The jury gave a verdid 
for the defendant on not guilty, and looA on the writ of en« 
quiry as to one of the defendants, and i j. as to the other. And 
Lee Ch. J, was of opinion, that the jury might feparate the 
damages, tfie defendants not having pleaded jointly. 

Hill ami WinTey ^ut wherc the plaintiff declared againft two far a joint trcf-^ 
It. coodch.id, p^fc^ and the jury found then^ g^Hty in manner and form as 
G. 3. the plaintiff complained againft them, and affefled damages 

againft H. 40 j. and 40.C. cofts, and againft JV, is. and 1 1^ 
co{ls, and judgment was entered againft Hill (or j^L dama- 
gi^s affefl'ed by the jury, and 23/. cofts de incremenio^ in the 
wnoie 27/. and againft JVinjcy for \s. flamages and \u 

cofts 'f 
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cofts; on error being brought for this caufe, the court re- 
vcrfed the judgment, faying that as there was a joint trefpafs 
laid and found, the damages could not be fevered. 



CHAPTER III. 
Of Ejeftment. 

THE fecond fort of a6lion which may be brought for aQ 
injury afFefling the real property of the party is aa 
tjcQment by which a term for years is to be recovered j and 
as this is almoft the fingle adion now in ufe for the recovery 
of cilates, (the perfon who claims the right bringing an ejedl- 
xnent in the name of a fiditious lefTee) it will be neceflary to 
treat pretty largely upon this head. 

The plaintiff who claims a title feigns a leafe, and in the 

name of the ficSlitious leflee delivers a declaration againft the 

cafual ejetSlor (who is alfo fome feigned perfbn) to the tenant 

inpofleflion; upon this declaration there is indorfed a notice 

to the tenant in pofTefHon in the name of the cafual ejedor, 

%nifying that unlefs he appear and defend his title, he (hall 

let judgment pafs by default. This fervice may be on the siwii^^a/ 

tenant himfclf in any place off the premiflcs, but if it be on g\,k\bT 

the wife or fervant, it muftbe on the premiflcfs; and if it be Salk. 155. 

on the fervant, there muft be fome acknowledgment by the 

tenant of having received it. By 1 1 G, 2, c. 19. the tenant 

nuft give notice to his landlord, of any declaration in ejedt* 

nient, under the penalty of three years rent, and the landlord 

may, by leave of the court, make himfelf defendant with 

the tenant in poflcflion, in cafe he appear; and in cafe fuch 

tenant refufe to appear,, judgment (Iiall be figned againft the 

cafual ejector; but upon the landlord's entering into the like 

Vble to confefs as the tenant ought to have done, the court 

iball Older a ftay of execution upon fuch judgment till further 

order. 

Id cafes of a vacant pofleffion, no perfon claiming title Unei ex d<>m. 
will be let in to defend^ but he that can firft ftal aleafe upon %^^2'^^ ^'^ 
the pr^miflcs muft obtain poiTeffion, Tr. 13 g. 2. 

Hz A mort. ^ ^''^'' '"• 
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White ex d'rm. A mortgagee necd not give notice to a tenant to quK be 
Hawkins, Mich, fo'c bringing his ejectmenf, it he mean only to get into thi 
*4^' 3* receipt of the rents and profits of theeftate, though the mort 

gage be made fubfec^iient to the tenant's Icafe. But in fuel 
cafe he (hall not be fuffered to turn the tenant out of poi 
fcffion by the execution. In the prefent cafe the feafc wa 
only from year to year, and, with refpedl to the laft ycai 
might be confidcred as a leafe fubfccjuent to the Mortgage 
but the coort held it would have bten the fame, if the leal 
were for a long term. 

Thr^tgrnorton '^ If a tenant holcT from year to year, the landlord cannc 

b' R '^hS^*^^' /maintain an ejedmcnt without giving itx months pre vioi 

G. 3. '; notice, unlefs the tenant have attorned to fome other perfor 

/ or done fome other a£l difclaiming to hold as tenant to tb 

landlord ; and in that cafe no notice is neceHary. 

Dy. 173. in \i J, be feifed in fee, and a ftranger enters by virtue oF 

Marg. 1 Ro. jgafg fQj. years which is void, and pays rent to A, A, can n< 

ver proceed againli him as a diileifor; for the acceptance < 
rent is a full allowance of the leafe he claims, and conic 
quenily the entry by virtue of it is made rightful. 

James ex 0cm. Tenant for life by leafe. and relcafe made a leafe for life 

Aubrev v. tenant in tail when he came into poffcflion accepted rent, 

leak ns, C* D. . * ^ 

Tr. 30 & 3& yet this is no confirmation, but the leafe is abfblutely voic 
**• *• oil the death of tenant for life. 

Roiif%dtin.- Iiyejcdment by a landlord againft his tenant^ on a proft* 

yi^^^! foe for re-entry for a forfeiture, the whole court held tba 
R. KiiiL 33. G. the leflbr bringing covenant for half a year's rent fubfequeo 

to the time of the demife laid in the declaration in eje£liiient 
was a waiver of the right of entry for the forfeiture, and li 
acknowledgment that ihe covenant then fubfifted. The \\\ 
will always fean againd forfeitures, as courts of equity rdietr 
againll ihcm. 

^) 4 G. 2. c. 28. where the landlord or IcfTor has rrght t 
re-enter for nonpayment of rent, and na fufKcient diftre 
^s to be found on the prcmifies, he may, without any* form 
demand or re-entry, ferve a declaration in ejeftment, or 
cafe the fame cannot be legally f«rved, or no tenant be 
actual poftcfitoD of the premilies, then affix the fame up^ 
ihc door of any demifed niiefl'uagc; or in cafe there be 1 
nicfliiage, then upon fome notorious place of the lands, 

A vei 
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A very little matter is fufEcient to keep the poflefllon. Savage ^»i '^ 

therefore where the defendant had left fome beer in his cellar, xo G*. i. * ' 1 
Che landlord proceeding as on a vacant pofl'efSon, the judg* i. 

0ient and execution were fet afidc with cofts. 

By the fame adl, where ^acjcdment is brought againft a k. b. The 

tenant for non-payment of rent, the tenant may at any time tbuTntcccdcnA* 

before the trial pay into court the reot-arrear and the cofis, to this ^(^. 

^nd thereupon the proceedings flial I be flayed. ^**^* ^'^' 

In ejeSment by a landlord, the tenant mov^d to ftay pro- Pure ex dem. 
jecedings upon payment of rent-arrear and cofla. On a ^sfurdy^Hl 
rule to ihew caufe it was infiffed for the plaintiff, that the i7S^ 
cafe was not within the a<Sl, for that it was not an eje6lment 
founded fingly on the %(k^ but that it was brought likewife 
on a claufe of re-entry in the leafe for not repairing, and the 
leife was produced in court; however, the rule was made 
abfolute, with liberty for tbe plaintiff to proceed upon any 
other title* 

The perfon who fwears to the feryice muft fwear pofitirely 
fhatfuch a one is tenant'in poffeffion, and that he read th^ 
indorfement to him, and acquainted him with the contents 
thereof: and upon this affidavit the (ilaintiff moves forjudge 
inentagainft the cafual eje6lor, which is granted unlefs th^ 
tenant enter into the cgmmon rule of confeffing leafe, entry 
Wd oufter. 

If there be fevcral perfons who claim title, the rule may / 
wdrgwn generally, or particularly : generally, as that y. 5, • 

who claims title to the premiffes in <)ueflion in his poflef* I 

fioofliouldbe admitted defendant for fuch meffuages; and ( 

this puts a neceffity on the plaintiff to diflinguiih by proof ^ 

what tenements are in each tenant's pojTenion, othcrwife he 
can have no verdift. But if the rule be drawn fpecially, 
that fuperfedes the ncceifity of proof that (h? lands are in bis 
poScflion. 

If ttie plaintiff aft^r iffqe and before the trial enter into Yelv. iSo 
part, the defendant may at the aflizcs plead this as a plea fuh ^'^* ^"* ''* 
i»!nm cQniinuanci in bar to the plaintiff's adtiop, but it is at ' 
tkc difcrction of thejufliccs, whether they will receive it; 
kwtif they do, it flops the trial, and the plaintiff is not to • 
^^ply to it at the aflizes, but the judge is to return it as par^ 
*^1 «f ibc f ecord of Uifi Prius^ 
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The plaintifFhas a right to proceed both for the poflrflJoi 
iind the trefpafs, and therefore the death of the leflbr (thou^l 
only tenant for life) is no abatement; but if the plaintifF ii 
fuch cafe infift to go on, the court will oblige him to give fe 
curity for payment of the cofls, in cafe judgment go againi 
him. 

If on the trial the defendant will not appear^ and confel 
leafe, entry and oufter, the courfe is to call the defendant t< 
confefs, ^<. and then to call the plaintifF and nonfuithim, an 
pray to have it indorfed on the fdfUa that the nonfuit was fc 
want of confefling, i^c. and then upon the return of itic pojii 
judgment will be given againft the cafual cjedlor. 

If there be feveral defendants, and fome of them do not ap 
pear and confcfs, according to the old method a verdi£t was t 
be taken for them, and thtpojlea was indorfed that the verdii! 
was for them becaufe they did not confefs. But it is faid, Sali 
456. that by a rule made 4 An. B. R, the plaintift' (hall go o 
againfl thofe who will confefs, and (hall be nonfuited as t 
thofe who will not; but the caufe of the nonfuit (hall be ex 
prefled on the record, and upon the return of the pojiea^ th 
court being informed what lands were in the pofl'eflion 
thofe defendants, judgment (hall be entered againft the cafua 
ejedlor as to them. 

N. 5. I can find no fuch rule in the printed book: and E 
y G, 2. in C B. upon the precedent of Claxmore and SearU an< 
others, judgment* was given on motion againft the cafua 
cjeftor, as to fuch of the defendants as were acquitted at lh< 
trial for not confeifing, as appeared by an indorfemcnt 01 
the po/Iea-y and this feems the right way. 

If there be feveral tenants in poflcflion, the plaintifF mul 
deliver a declaration to each of them. 

Where the houfc is empty it is neceflary to feal a leafc on th 
land, and give rules to plead, and when they are out, upo 
affidavit of the whole matter, the court grants judgment. 

Where a corporation aggregate is leflbr of the plaiiltifF, the 
muft give a letter of attorney to fome perfon to enter and fea 
a leafe upon the land, and therefore the plaintifF ought in fuel 
cafe to declare upon a demife by deed, (for they cannot ente 
and demife upon the land, as natural pcrfons can) though thi 
will be aided after verdi<5l. 

If a material witnefs for the defendant be alfo made a defend 
ant,thcright way is for him to let judgment go by default; bu 
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if be plead, and by that mean admit himfelf tenant in poflef- 
fion, the court will not a-terwards upon motion ftrikc out his 
name. But infuchcafe if heconfcnt toTet a verdicl be given 
?gainft him for as much as he is proved to be in poflcffion of, 
\ fee no reafon why he fliould not be a witnefs for another 
defendant. 

If an ejediment be brought for a church, the curate may move 
for a fpecial rule to defend only quoad a fpccial right of entry to 
perform divine fcr vice. So itis faid in 5^/>&. 256. ButinJ/^r- Str. 914. 
^«and Davis^ the court denied to let the parfon of Hampflead 
chapel defend only for a right to enter and perform divine ler- 
^'ce, faying the cafe^in Salk has been often denied. 

An ejedlment lies for part of a highway, and though it be Chefter (ex 
built upon, it fhall be demanded as land. B^°R.Kji. -iq^^ 

An cjeclment will lie for nothing of which the (heriff cannot ^* ** ^'*"' 
del iver execution ; therefore it will not lie for a rent, common, 
or other thing Iving in grant, qua nfque tangt nee videri pojjuni'^ 
but it will Jie for common appendant or appurtenant, for the Str. 54. 
AerifFby giving poflcflion of the land gives poffeflion of the 
common ; fo it will likewifc lie for tithe by the 32 //. 8. c, 7. 
where they are appropriated j but in fuch cafe the demlfe muft Carh.390. 
be Tet forth to be by deed, though '^ftcr a verdiiSl this would be Raym! 13^6. 
S^i^cd; it muft likewife (hew the nature of the tithe. 

AVhatever creates a difcontinuance is a bar to an ejeflment j Co, L, 337, 
as if tenant in tail make a feoRment, or levy a fine to another 
in fee, the iir^e cannot bring cjcdmcnt gs he may if his an- 
ceftor alien by leafe and rclcafc without warranty. If tenant 
^n tail, remamder to B, in tail, bargain &nd feli to C, and his 
l*cirs and afterwards levy a fine with proclamations to C, and pj. Seyrpou^'i 
h"«s heirs, who enfeoffs/), tenant in tail dying.withaut ifiue, the ^afc, 10 Co. 95, 
riemainder-man may bring cjc*Slment, for the fine levied to the 
"^rgainee makes no difcontinuance of the remainder, noeftato 
^f freehold paffmg by it; but if it had been levied before the 
♦^^'■gain and (ale inrolled, or if the bargain and fale had been ody«?rn v. 
^'^prcfsly made to declare the ufe of the fine, fo that both muft ^*>i^tl»-'^» Tr. 
*'4Ve been conjidcred as one conveyance, it had been otherwife; 
^nd the feoffment of the conqfce is no difcontinuance of the 
^^triaindcr, for none can difcontinue the remainder or revcrli- Co. L. 33 * 
^^1 but he only to whom the land is intailed, and none can dif- 
continue an eftate tail, unlefs he difcontinue the re\erfi<.n of 
bifji who has the rcvcrfion, or remainder if any hath the re- 
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maindcfy toV. Therefore if a donee In tail, rcverfion in the! 
donor, infeofFthe donor, it is no difcontinuance. So if be- 
fore, 34 H, 8. c. 20. the revcrfion were in the king, the tenant 
in tail could not difcontinue the eflate tail, though he might 
have barred it by a common recovery. And note. That it 
is a maxim, that a grant by deed of fuch things as lie in grant 
works no difcontinuance. — So a fint fur grant and render, or 
fur conufanre de droit tantum. — It is like wife a maxim, that 
none can make a difcontinuance but he who is feifed of the 
eftate tail in pofleflion; and therefore if tenant for life and be 
in remainder in tail make a feoffment by deed, it is no difcon- 
tinuance. So likewife if they levy a fine.— If tenant in tail 
make a leafe for the life of the leflee, it is a difcontinuance; 
and fo it is though the remainder- man join in the leafe. A 
tenant for life, remainder to his wife for life, remainder to 
the heirs of their bodies, remainder to B. hufband and wife 
levied a fine with warranty, and died fans ifTue, B. brought 
eje£lment, and it was holden that the line was nodifcontinu-* 
ance, and confequently the warranty no bar. And note^ 
No difcontinuance lafls longer than the wrongful eflate cre- 
ated by it, therefore where tenant in ta:l levied a fine to B* 
for life, and after levied a fecond fine for the ufeof himfelf ia 
fee, and then bargained and fold to J. S, it was holden the 
firft firie made a difcontinuance only for the life of 5. Second- 
ly, the fecond fine did not enlarge the difcontinuance, becaufe 
the cftate returned back to the conufor. Thirdly, if the fe- 
cond fine had been levied to a flranger, yet during the life of 
the iirft conufee it had been no difcontinuance. 

By 32 //. 8. c. 28. No fine, feoffment or other afl, made, 
fufifered or dpne by the hufband only, of any manors, (s'c. being 
the inheritance or freehold of the wife, during the covertui*e 
(hall make a difcontinuance thereof.— -A feoffment by hufband 
and wife is within this 2&. So where during the coverture 
lands are given to the hufbnnd and wife, and the heirs of their 
two bodies. But in that cafe if the hufband levy a fine with 
proclamations it will bar the iflue, and if five years pafs after his 
death without any entry or claim by the wife, her entry will 
be taken away and her right extinguifhed, If land be'given to 
the hufband and wifc^ and the heirs of the' body of the hufband, 
and the hufband make a feoffment in fee, this is a difconti- 
nuance if he furvive his wife, but not otherwife* 
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By II f/. 7. c, 20. If any woman having an efiate irl 
dower, or for life or tail, jointly with her hufband or wholly 
to herfelf or to her ufe, of the inheritance or purchafe of the » 

bufband, or given to the hufband or the wife in tail or for liie^ 
by any anceftor of the hufband's or other perfon feifed to the 
ufe of the hufband or his anceftors, being ible or with other 
after taken hufband, difcontinue, alien, releafe or confiroi 
with warranty, or by covin fuiFer a recovery, all fuch recover 
ries, difcontinuances, ^c, are void, and every perfon tioi 
whom the interefl (hould belong after the death of the wo- 
man, may enter as if no difcontinuance had been; and if 
fuch hufband and wife make fuch difcontinuance the perfon 
to whom the manors, ^c. fhould belong after the death of the 
woman, may enter and hold according to fuch title as ht 
fhould have had if the woman had been dead, and there had 
been no difcontinuance, as againfl th^ hufband during his 
life, provided that the woman after the death of the hufband 
may re- enter. But if fole when the difcontinuance is made^ 
fbe fhall be barred for ever, and the perfon to whom the in- 
tercft belongs may enter. 

If a hufband devife to his wife in tail, remainder to 5. in tttemitli 
fee, and the wife with a fccond hufband levy a fine to J. S. 
the fon by the fecond hufband cannot enter ; for though it is 
widiin the words, it is not within the intent of the aft. 

It is within the ad, though the gift hy the hufband or his tu j. 4741 
anceflors, by which the wife takes, were made as well in 
confideration of money paid by the feme or her father, as of 
^e marriage. But it is otherwife if the land be fettled by the Cr. ]. tz4« 
^nceftor of the wife in (Tonfideration of the marriage, and of 
i^^ney paid by the hufband ; for it fhall be intended, that her 
^^ vancement was the principal caufe of the gift. But if con- Moor 1 j9^ 
^^yed by a ftranger in conflderation of the wife's fortune paid 
^y her father to the vendor, and other money paid by the ba« 
•"^tJ, it is within the adl. 

If the ifTue in fpecial tail, remainder to him in feej levy a ^ir Cforge 
«nc, and after his mother being tenant in tail within this aft 3 cT.^c*."^'^* 
*^afcJbr three lives, (not 'Warranted by 32 H. 8.) living the 
*flue, the conufee may enter. But if the reverfion in fee had C'* J- *7S« 
*^cn in another, the conufee could not enter, becaufe he 
^ould take only by eftoppel ; nor the heir becaufe he has con- 3 Co. 6ki 
Eluded himfelf by the fine; nor his ifTue who is likewife bar- 
ted. But if the wife tenant in tail fufFer a recovery^ and the 
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Jfiue in tail releafe Co the recoveror, the iflue of that iflue it 
not barred thereby. 

By 21 Jac. I. c. i6. None (hall make an entry into land, 

but within twenty years after their right or title (hall lirft de- 

fcend or accrue to them, with the ufual faving for infants, 

feme coverts, k^c. Therefore if the leflbr of the plaintiff be 

) not able to prov^ hinifclf or his anceftors to have been in pof-* 

fedlon within 20 years before the a£tion brought, he (hall be 

■"" nonfuited. 

Ci* K. H* 573- If * declaration in eje£lment be delivered within 20 years, 

^nd a trial had, whereby there is Icafe, entry and oufter con* 
fefTed j yet if the plaintiff being nonfuited in that action bring 
another after 20 years, that will not be proof of an entry, to 
bring it out of the ftatute of limitations, for that rauft be au 
a£lual entry. 

•|ford and Grey, Note 5 the pofTcflion of one joint-tenant or parcener is the 
^alk. 2«s. ppilbifion of another. So if the defendant were to prove that 

•c^Wetton J, ' ^he filler of the plaintift' had enjoyed the eft ate above 2Q 

Saik"^Mss^^' y^^*"^* ^"^ ^^^^ ^^ entered as heir to her; the court would 

to U2i|2* ^« not regard it, becaufe her pofiefilon would be conftrued to be 

by curtefy^ and not to make a difherifon, but by licence to 
wefcrve th<? pofl'eiTion of the brother, and not to be within 
^bc intent of the llatute. But per-haps it v/ould be within the 
ttatute, if the brother had ever been in the aclual pofiefHon 
;^nd oufted by his fifter, for then her entry could not poUibly 
be conftrued to be to preferve his pofl'tftlon. 

%^. Cu'.lcnt;. In ejeftment for mines, evidence of being lord of the mzr 

k^'r^' '^ ^* ^^^ *^ "^' fufficient, for it is neccflary to (hew an actual pof- 
feflion of the hereditament in queftion; and for the fame 
reafon a verdift in trover for lead dug out of the mine is no 
evidence, for trover may be brought on property without 
pofiefilon. 

Co. L. »4o. Where the plaintiff is devifcc of a term, he muft prove the 

afTcnt of the executor to the devife ; to which purpofe the ca(c 

1^. 7o<» pf Toung and Holmes is worthy of notice; there the Icffcc for 

years had devifed his term to his executor for life, paying 50/, 
to J, S, remainder to the lefTor of the plaintiff, the executor 
dying, his executrix entered j and on ejectment it was holden, 
firft, that the executor took as executor and not as legatee, and 
therefore the remainder over not executed, and that it was in- 
cumbent on the remainder-man to prove a fpccial afl'ent thereto 
as to a legacy ; upon which the plaintifi^provcd p^^ymcnt of the 

50/, 
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50/. and that was holden to be a fufficient aflVnt, and the 
plaintiff recovered. But where it is a freehold ic is not necef- 
fary to prove poffeflion, for the law cafts the freehold on the 
<]evifee ; and though the heir have entered before him and diedy 
yet that will not bar his entry. 

The confeflion of leafc, entry and oufter, is fufficient in all ?**?' **" \^f. 

j, demifc of Wig* 

cafes, except in the cafe of a hne * with proclamations, in uw eiatnft hxU 
ivhich cafe it is neceflary to prove an actual entry ; and the ^^^ * ' 
leflbr of theplaintifFdireSing one to deliver a declaration to *Jcnkinv. 
the tenant in poflTefFion will not amount to fuch an entry; c. B. Mich, 
and by the 4 An. f.i6. /. 16. no claim or entry fhall be of 3oG. a. 
force to avoid a line leviea with proclamations, or fhall be fuf- 
ficient within the 21 Jac, i. of limitations, unlefs the adlion 
be commenced within one year after making fuch entry or 
claim. — Note, ihe plaintiff giufl not lay his demife antecedent Str. 1065. 
to, his entry. 

If •/. enter on the premifles in B.'s name, but without any Str. iki8. 
authority or command from B, but afterwards, and before 
the time when the demlfc is laid to be made, B, confents to 
J.*s entry, fuch fubfequent confent is fufficient, 

A fine having been levied, the Icffor of the plaintiff proved Skin. 4!^ 
that at the gate of the houfe in queftion he faid to the tenant 
he was heir of the houfe and land, and forbade him to pay more 
rent to the defendant ; but he did not enter into the houfe 
\vhen he made the demand, on which it was agreed that the 
Srlaim at the gate was not fufficient. Then it was proved that 
there was a court before the houfe, and which belonged to it, 
and that though the claim was at the gate, yet it was on the 
land, and not in the flreet; and that was holden good with- 
out queflion. 

If the plaintiff prove that A. was in the poffefEon of the pre- 
miffes in qutflion, and that his leffor is heir to A. it is fufEcient 
prima facie ; for it (ball be intended that A. had fcifin in fee, till 
the contrary appear. And if he prove that his leffor or his SAlk.4ii» 
anceftors had poffeffion for 20 years without interruption ; till 
the defendant obtained poffeflion, it is a fufficient title; forby2I 
Jacx, c 16. twenty years poflclfion tolls the entry of the perfon 
having right, and confequently though the very right be in the 
defendant, yet he cannot jultify his ejefling the plaintiff. So if BiAop §ni 
an ejeftment be brought by a lord againft a cottager, 20 years p]JjJ[J[**T ' Jj^ 
poffeffion is a good title ; for if the pofleffion of the manor Diould the Wefl^A 

2 be ""^*"- 



<Q<| An IntrcdiiSiion to the Lam 

be a poflcffion of the cottage., the lord would have a better 

title to that than to.any other part of his eftate ; yet a diflinc- 

tion has been taken and allowed by all the judges on a cafe 

referved by Lord Chief Baron P^/i^^Z^, that if a cottage is built 

in defiance of a lord, and quiet pofTefHon has been had of it 

for 20 years, it is within the ftatute : but if it were built at 

firft by the lord's. permiiHon, or any acknowledgment have 

been fince made, (though it were loo years (ince) the ftatuta 

will not run againft the lord, for the poileffion of a tenant at 

fx 4en. Lifie will for ever fo many years is no difTeifin \ there mufl* be % 

e B*'i w. tortious oufter, and it is not to be prcfumed a country fellow 

the cafe of , ihould bi|ild in oppoiition to the lord, unlefs it be (hewn, or 

Holt Well', J f 

7r. a, 65ft, conveyances arc produced* 

J;*' Receipt for rent by a ftranger is no evidence of pofTeflton, fo 

|. R, A* ^59* 3s to take it out of him in whom the right is, for it '\% no difleiv 
Dormer tf9i ^" without the admiffion of him who right hgsj not even 
rwieto* though he make a leafe to the tenant by indenture referving 

rent, unlefs he make an actual entry : So though the tenant 
dpclare he is in poflTeflion for the flranger ; though it may be 
proper to be left to a jury> efpepially if the ftranger have any 
(polour of title. 
I ^un4< il^i '^^^ grantee of a rent charge, withpower to enter and re- 

tain quoufque he be fatisfied, has fuch an eftate that he may 

deipife it to a plaintiff in ejedment. So may tenant by ele* 

|(4!k, 560, git, b^t it will be ne^eflary for him to prove the judgment, the 

W- ^*?^* ?'^» elegit taken out upon it> and the inquifition and return there-* 

upon, by which thel^nd in queftion is afTigned to him \ and 

if by that it appear, that more than a moiety was extended, 

be could not ^recover, for it would be ipfo fa^io void, and not 

peed a judgment or audita querela to avoid it. 

Wood a^ So the conufee of a ftatute*merchant may bring ejcftment, 

palmer, per jj^^ ^^^ j^g jj^yjj provc ^ copy of the ftatute, and of the capia\ 

Porcbefter^ Ji loicus returned, and the extent alfo returned, and alfo the 

if ss! ' liberate returned j for though by the return of the extent an 

* l^'^i ^^h intereft be vefted in the conufee, yet the a^ual pofTeflion of 

the intereft is by the liberate, 
,!ndfcyy. An extent gives only a pofTeffion in law. So alfo it feern^ 

Ai;i?/ ^" on an execution on a judgment in dower ; and therefore 
they will not enable a flicriflf to ufe force, which may be ne- 
^^flary fo<: (h^ d^Uv^ry of ai^a^ual ^frei)ion« 

^ Tk9 
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1 he plaintiff made title under one who obtained judgfnent CartluHji 
•by default againft the heir upon a bond of his anceftor, and 
had taken out a general elegit againft all the land of the heir^ 
The defendant's title was likewife by judgment againft the 
heir on a bond of his anceftor, and it was upon a bill filed pre- 
cedent to the plaintiff's judgment, to which the heir pleaded 
r/Vifi per difcent prater the land in queflion^ and thereupon he 
took a fpecial judgment againft the aflets confeiTed (but this 
was fubfequent to the plaintiff's judgment) and had an ex* 
ftndi faiias of the whole land^and was put in pofleflxon by thtf 
iherifF; and per Holti this fpecial judgment fball have relation 
to, and bind from the time of filing the original % but fuch a 
general judgment as the plaintiff's will not operate by way of 
relation, but bind only from the tittie the judgment was 
given \ and thereupon the plaintiff was nonfuited. 

If (he ejedment be brought for a redory, the plaintiff ought x Sidi m»; 
to prove his leffor was admitted, inftituted and induded, and 
has read and fubfcribed the 39 articles, and declared his afleAt 
and confent to all things contained in the Book of Common 
Prayer, but he need not prove a title in the patron ; for infti- 
tution and induction upon the prefentation of a ftranger is fuf^ 
ficient to bar him who has right in an ejcflment, and to put * 

the rightful patron to his quare impedit. But prefentation ^^^ t ^m 
ought to be proved, and inftitution would not be of itfclf fuf- i Sid. 416* 
iicient evidence of it, though it were recited in the letters of 
inftitution, efpcciaHy if induflion or poflcflion have not fol- 
lowed. But proof of a verbal prefentation is fufficicnt; how* ^ ^ .. 
ever that cannot be proved by the perfon who prefented, denied by Ue j. 
though he were only grantee of the avoidance. But probably ia pcft." Ji d."'* 
fuch cafe evidence of general reputation would be admitted. 295. 

The demife muft be laid after the title accrues, otherwife iaflTet^/ri 
the plaintiff will be nonfuited j but Lord Hardwicke inclined ^*^*^*» '^ ^ 
to think that, where an eftate was fettled to J. for life, re* Canc. 
mainder to his firft and other fons, a pofthumous fon might 
lay the demife from the time of his father's death, and that 
the defendant would be cflopped to fay he was not born, by 
10 £3^ II ^. 3. c, 16. — Note, Salk. 228. makes a ^tare^ 
Whether this ftatute extend to a devife, becaufc the words 
are, " Where an eftate by marriage or other fettlcment is 
limited," but there feems no juft ground for the doubt* 
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EjeSmcnt of a Icafe 6 September 2 Jac. and that he was 
poflefled till the defendant poftea^ fcll'icet^ 4 September 2 Jac* 
ejefled him ; after vcrdi<5l for the plaintiff it was moved ia 
arreft of judgment, but the declaration was holden to be 
good, for when the declaration is, that he was pofTeded, vir^ 
iute dimijfionis quoufque poJlea^fcUUety 4 Septembers 'Joe, he was 
ejected ; thofe words fciUcet 4 September 2 Jifc* arc impofiible 
and repugnant, therefore muft be rejedied. 

N. B, This cafe was cited in i Sid, 8. and the difference 
taken at the bar, and there it appeared on the plaintiff's own 
(hewing, that he entered before the leaie commented, and 
therefore was a difTeifor ; but here that heentrcd by force of 
the leafe : However, Sir 0. B, Ch. J. faid he thought there 
was no reafon for the judgment : Yet I am flrongly inclined 
to think that in thefe days the courts would in fupport of the 
adlion hold the cafe oi Adams and Goofe to be good law; 

Inejediment the plaintiff declared upon a leafe dated i Feb. 
1742, to hold from the 8 th ol January before; that after wards, 
viz, 28th "January 1752, the defendants ejected him. It was 
jnfifted for the defendants, that the ejedment was laid to be 
before the plaintiff's title under the leafe, which was not made 
till the ifl: of February^ and i Sid, 8. was cited ; but it was 
holden that the day of the ejedment being laid under a viz, 
was furplufage, and that afterwards fhould relate to the time 
of making the leafe, and then all would be well enough, and 
the plaintiff had averdi£l. 

The leafe declared upon was from the 25th of March 1 76s* 
for feven years. The plaintiff proved that J, S, was feifed j 
and that by indenture in 1763, he demifed the premifes in 
queflion to Z>. for feven years, to commence at Midfummer 
1763, and that in 1764 D, affigncd the rcfidue of the term 
then unexpired to Carruthers. It was infilted for the tlefen- 
dant, that though in ejectment the leafe is fitSlitious, yet the 
plaintiff muft declare on fuch a leafe as fuits with the title of 
his leffor ; here if he recover at all, he mufl recover a term 
which is of two years longer duration than his title, and 2 Lev, 
J 40. BrownL 133. were cited. But ^/r hord Mansfield^ there 
is nothing in the objedion, for if the leffor have a title, though 
but for a week, he ought to recover; for the true queftion in 
an eje£lmcnt is, who has the poffeffory right. Supppfe a per- 
son has an interefl for three years only, and fhould make a 
leafe for five years, it would be good for the three years. 

If 
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If there be fevcral leflbrs, and you lay in the dedaration Cr.J,i6l. 
^uod demlferur.t^ you muft (hew in them fuch a title that they 
might dcmife the whole ; and therefore if any of the leflbrs 
have not a legal inlcreft in the whole premifTes, he cannot in 
law be faid to demife them, for it is only his confirmation 
where he is not concerned in intereft : So if the plaintiff were 6 Co. 14. t» 
to declare upon a leafe made by j1, and B. and it were to ap- 
pear on the trial, that y1. was tenant for life, remainder to B^ 
in fee, it wouid be bad : So if J, and B, were tenants in com- 
mon ; but it would be otherwife if ihey were jointenants, and 1 Showi 344^ 
the reafon of the difference is, that tenants in common arc Ba^row^Siu 
in of fjveral titles, and therefore the freehold is fcveral, and ^^ G« *» 
confcquently each of them cannot dcmife the whole : But 
jointenants are feifed per my et per toui^ and therefore each 
may be faid to demife the whole; and coparceners ftand upon i Raym. ^20« 
the fame foundation. Therefore there ought to be a differ- ^''* ^^^* 3'^» 
ent count on the demife of each tenant in common, or they iBenti86» 
may join in a leafe to a third perfon, and that leifce make a 
leafe to fry the title. 

If theplaintiff make title in the Icflbr as lord of a manor, who Petfcnex dem» 
has right by forfeiture of a copyhold, he ought to prove that vrMiiu^ic ?i? 
hislcfibr is lord,^nd the defendant a copyholder, and that he pe»'Tracy,Suri'/| 
Committed a forfeiture, but the prefentment of the forfeiture 
need not be proved, nor the entry or fcizurc of the lord for 
the forfeiture. 

If a copyholder without licence make a leafe for one year, Co.Copyh. f.in 
Or with licence make a leafe for many years> and the leffee be 
^je£led, he (hall not fue in the lord's court by plaint, but (hall 
have an ejedlment at common law, becaufe he has got a cuf» 
ternary eftate by copy, but a warrantable eftate by the rules of 
the common law. * 

Note ; If the copyholders of a manor belonging to a bifhop- ftcad and AU 
l^ick, during the vacancy of the fee commit a forfeiture by cut- myng^Oxford 
^ing timber, the fucceeding bifliop may bring ejedtment* If Circuit, 17 30^ 
^n cjeftment be brought againft the leffee for years of a copy- 
Ixolder (relying upon the leafe as a forfeiture) the plaintiff mufl: 
prove an aftual admittance of the copyholder j and it will not > R^ya. 7*^» 
l>e fuffic'ient to prove the father admitted, and that it defcend- 
%d to the defendant's leffor as fon and heir, and that he had 
paid quit rents ; for a copyholder cannot make a leafe except 
to try a title before admittance ) for nothing vefls in him be^ 

fortf 
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fore admittance and an a£tual entry ; and therefore if after 
admittance he were to furrender without making an adual 
entry, the furrender would be void. And note; till admit- 
tance of furrenderee the copyhold remains in the furrenderor, 
and if he die his heir may bring ejedment. 

Note ; Admittance of tenant for life is admittance of bim 
in remainder, fo as to make his furrender'good. 

Copyholds are not within the ftitute againft fraudulent con- 
veyances, and therefore if the plaintiff claim under a volun^ 
tary conveyance, though the defendant claim under a fubfe- 
quent purchafe for a valuable confideration, yet the plaintiff 
(hall recover. 

The recital of the will in the copy of the admittance is 
good evidence of the devife againft the lord or any other ftran- 
ger : But if the fuit be between the heir of the copyhokler 
and the devifee, the will itfelf ought to be produced. 

A man makes a mortgage for years to A. who without the 
mortgagor's joining afTigns to B. who ailligns to C C may 
bring ejeflment againft the mortgagor, for upon executing 
the deed of mortgage,, the mortgagor by the covenant to en- 
joy till default of payment is tenant at will, and the aflign^ 
inent of the mortgagee could onlj make him tenant at fuf« 
ferance. 

But it has been faid, that it would be otherwlfe if the mort«* 
gagor were to die and his heir enter, and then the mortgagee 
make an aflignment without entry, or the heir of the mort- 
gagor joining.; for the entry of fuch heir would be tortious, 
and coflfequently the mortgagee would be out of pofleffion^ 
and bis atflignment void. 

If the plaintiff make title under an affignment of a term by 
an adminiftrator, if he cannot produce the letters of admini« 
(Iration, the book of the ecclefiaftical court where the order 
was entered for granting them is evidence ; or a copy of th^ 
book will be fufHcient ; but the adminiftrator (hall npt be pifr- 
mitted to give fuch book or copy in evidence, until he have 
proved the adminiftration under the feal of the court loft. 

If a man bring an eje£lmcnt for 100 acres, and (Oiak^ a title 
to 40, he ftiall recover pro tanto^ and as to the other the de« 
fendant fliall be found not guilty. So if an ejefiment be 
brought for a houfe, and the proof be that part of the boufe 
only is eredled on the plainti^'s land by incroachment : So if 
the plaintiff make a title but to a moiety of that for which be 

J>rinp 
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brings his eje£tment, if it be by bill he (hall recover ; and To 
is the determination in Braabrtdge^s cafe : But Plowden in the 
report of that cafe fays, he found great fault witti himfclf af- 
terwards in forgetting to fpeak to that point ; for he fays the 
regifter makes a difFereace between the demand of an entirety 
dnd of a moiety : that entireties are firfl to be demanded in a 
writ, and that if a man were to bring a writ of entry fur dif- 
fcifin for one acre, and the tenant plead ne dijfeija pas^ and the 
jury find that he had a right to a moiety, and was difleifed of 
that, and that the tenant had good title to the other moiety, 
he (bould recover nothing, becaufe he might have another 
form of a writ for the moiety ; but, fays he, if it were found 
that he was diflfeifed de dimidio di£f, acr* et nient plusy, then he 
ibould have judgment for that, for that is feveral, and it ap- 
peared probable to him that the fuit fbould abate for the whole 
in this cafe upon a bill, as it would upon an original writ^ if 
exception had been taken to it. 

But this defedl, even in the cafe of a writ, is now aided af- 
ter verdift, by i8 EL 

It has been faid, if a man bring ejctSVment for one acre of 3 Lfv. 334. 
land in £>. and 5. and the whole lies in D. he (hall recover : But ^''*'*' 
if an cje6tmcnt be of the tenth part of a mefluage in the pa- 
rifhes of B» and C. and it appear on evidence that the whole 
mefluage lay in the pari(h of B, the declaration being precifely 
of the tenth part of an entire thing, the evidence will not 
maintain it. 

Ejedtment will not lie of 20 acres of arable and pafture.with- s,ik. ^54. 
out (hewing how much of each : nor will it lie of a clofe of .'■ ^^' 5S' . 

1 Ti 1 r» . » r . . Holdfaft and 

meadow called Fartrtdges Lees^ containing 10 acres more or Wright, M« is 
kfs, becaufe the certainty of acres ought to appear in the de- ^^J ^^i*/, c^ 
claration; nor will it lie for a clofe containing three acres, 
without afcertaining whether arable, meadow, or pafture. 

If one tenant in common bring an ejeftmcntagainft another, WigWl ♦. Bry- 
there is no occaflon to prove an adlual entry and oufter, for <*on»^»^-^^'J 
that is confelTed by the rule : And if the fad be that there has 
been no a£iual oufter, the defendant ought to apply to the court 
not to compel him to confefs, or to permit him to do it fpeci- 
ally ; which they will do, where it is only matter of account, 
and the only oufter is by pernancy of the profits, without an 
nAual obftrudlion of the other to occupy* 

I Note J 
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s?ir^*«fi'* ^* ^oit J Receiving the whole profits is no ejeflment. So the 
Cu k. B. 657. levying a fine of the whole land. So the not confenting to 

have 4:he rei^ raifetl. 
Smith 4»^Man, Though the defendant corifcfs leafe, entrjr and cufter, yet 
en a cafe referr- he may Oeny that he is in pofleiHon of the premifTes for which 
'^* the piai ntiiF goes, and put the plaintiff upon proving it \ and 

i/he cannot, he will be nonfuited. 
Ibid. And in cafe the landlord have been made defendant in(l«td 

of his tenants, the plaintiff mud prove the tenants in poCef- 

fion, for the defendant does not, by entering into the rule, 

coniefs himfelf to be landlord of any premifes, b«t of fitch as 

Doe ex Hem. Were in the pofieffion of fuch tenants. However, it has been 

ch« ^M^"o ^■*^» ^^^ ^ ^^"^^ ^ ^^^ ^^^ defendant as tenant in poiIeffi9)n, 
G. 2. K. B. at the plaintiff need not prove him in pofieffion, becaufe if he be 

If the defendant prove a title out of the leflbr, k isi«£cient 
though he have no title himfelf; but he ought to prove a fub- 
fifiing title out of the leflbr ; for producing an ancient leafe 
for 1000 years will not he fufficient, unlefs be like wife {H'ove 
pofleflion under fuch leafe within twenty years. 
Lindfer «. But in an ejedment brought by a fecond mortgagee agaiaft 

^fey, Mic. 8 the mortgagor, he fhall not give in evidence the title of the 

firft mortgagee in bar of the fecond, becaufe he is barred to 

aver contrary to his own z8i that he had nothing in the land 

when he took upon him to convey by the fecond mortage. 

Wiifon Mi Wt. So if the defendant produce a mortgage deed, where the io- 

therty, 8 An. tercft has not been paid, and the mortgagee never entered, it 

Holt, Ch. J. will not be fufficient to defeat the leflbr who claims under the 

mortgagor, becaufe it will be prefumed that the money was 
paid at the day, and confequently that it is no fubfifting title ; 
but if the defendant prove intereft paid upon fuch mortgaige 
after the time of redemption, and within twenty years, it will 
be fufHcient to nonfuit the plaincifF. 

On the argument of the cafe of Lade^ hart. v. H$lfordif al. 

Eaft. 3 G. 3. B, R. Ld. Minsfiild dccUrtd that he and many 

of the judges had refolved never to fufier a plaintiff in eje^ 

ment to be nonfuited by a term (landing out in his own trufteei 

or a fatisfied term fet up by a mortgagor agalnft a mortgagee^ 

but dlreft the jury to prefume it furrendered. 

Farmer ex dcm. The defendant produced a mortgage for years by deed from 

I^aL Trf ifsX ^^e plaintiff's anccftor, upon which was an indorfcmcnt imfiaec 

^» *• Virba^ 
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terha^ •• Received of Mrs. M, 0. 500 /. on the within rc- 

*' cited mortgige, and all intereft due to this day ; and I do 

^* hereby rcleafe to the faid M. 0. and difchar^e the more- 

** gaged premiflcs from the faid term of 500 years.*' On a 

cafe referved the court held, i. That thefe words amounted 

to a furrender of the term. 2. That fuch furrender might be 

by note in writing, by the ftatute of frauds. 3. That a note 

in writing was not required to be {lamped. But though a Goodrightex 

furrender or an aflignment of a term may be made by note in qJIJ* y[ 

writing without ftamps, yet if it be made by deed under feal, Mich. 14 G. 3, 

it muft be (lamped. 

By 21 H. 8. c* 15. A termor may enter immediately after 2 Raym. 1194* 
Utitbaben facias feifmam on a common recovery, and give his 
term in evidence upon an ejedment brought againll him ; but 
if the defendant be a ftranger to the term, he is not within the 
benefit of the ftatute, fo as to give the term of a third perfoa 
in evidence to falfify the recovery againfthimfelf, or thofe un* 
der whom he claims. 

Where the lefTor of the plaintiff is an infant) or refides j^trchman ii»/ 
abroad, the court will upon motion ftay proceedings till a real Wiight,£.x734. 
lelTee is named, or fecurity given for payment of the coils* 

The court will always (lay proceedings upon a fecond ejecl- Saik. 155. 
ment till the cods of the firft are paid^ though it were brought 
in a diflFerent court. So where an ejedment was brought on DiAch-fs of Ha. 
the demife of hufband and wife, in which they were nonfuit- "^'^o'flf^'^' 
ed, after the hufband's death the wife bringing a fre(h ejedl- 
menc, the court ftayed proceedings till the cods of the former 
nonfuit were paid. 

If an cjeflment be brought in order to try the validity of a oile ^mf Pref- 
will, andaparcel of land is inferted in the declaration to which ^^"* ^ ^* 
the plaintiffhas an undoubted right (as copyhold land where 
there is no furrender to the ufe of the will), and the defendant 
not bbferying it confeiTes leafe, entry, and ouder for the whole, 
the plaintiff (hall not on this account be ezcufed from the 
cods, but the court will give the defendant leave to retrad his 
confeffion as to this parcel.* 

At in this adion more frequently than in any other the Ie« 
gitimacy of the parties comes in quedion, it may be proper in 
this place to take notice) that it is the practice to admit 
eridence of what the parties have been heard to fay as to their 
Vting or not being married ; and with reafoo, for the pre- 

l a fumptioR 
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fumptlon arifing from their cohabitation, is cither (IrengtheriA 
cd or wcakericd by fuch declarations, which are not to be 
given in evidence diredly, but maybe afligned by the witncf- 
fes as a reafon for their belief. 
HIl. 17 G. ». In May and May^ which was tried in K, B. at bar upon art 

ifTuc directed out of chancery, the preamble of an aft of par- 
liament reciting that the plaintiff's father was not married^ 
and to the truth of which he was proved to have been fworn, 
was givc'h in evidence, yet upon proof of a conftant cohabita- 
tion, and his owning her upon all other occafionS to be his 
wife, the plaintiff obtained a vcrdi£t. * 
Parifliof St. But on an an appeal againft art order of removal, <vhere the 

cefter v. Old' fcffions ftated that J, H. the father of the pauper fwore thaf 
l^i"^« o' ^^ ^^ travelled with //. J, for feven years, and during all that 

B. R. time they cchabitcd as man and wife : That (he had the pau- , 

per and two other children by him born in Sw'tnford parifli : 
and that they were reputed man and wife, and continued fo 
till the woman's de jth, but that they never were married ; the 
couft held, that as all this caf<: was difclofcd on the fole evi- 
dence of the father, however difHcult it might be to admit his 
evidence to baftardiz-e a reputed legitimate cbijd, yet as all de- 
pended on the father's teitimony^ the whole mud be taken to- 
gether, ^nd then it appeared that he never was married ; and 
eonfcquenily the child being a baftard was fettled at Swinford. 
And the cpurt faid there was no colour to fay the father was 
fwearing to difcharge himfelf ; for if the child were legitimate, 
he was bound to keep it by 4^ EHz, and if a baftard, he tnu^ft 
indemnify the pari(h by 18 Eliz,. 
Rcxv.iih^bit- The old rule of the prefumption of law, that the hufband 
Tr*iiG** continuing within the four feas, and being alive at the child's 

birth, the child could not be a baftard, is exploded. 
1 Silk. 123. Where a woman is feparateJ from her hufband by a divorcd 

a menfa et thoro^ the children file has during the fcparatityi are 
baftards, for the court will intend a due obediencje to the fen- 
tence unfcfs the contrary be (hewn ; but if baron and feme^ 
without fcntence, part.and live fcparate, the children (hall be 
taken to be legitimate, and (o deemed till the contrary btf 
proved, for accefs (liall be intended. But if a fpccial \tx6\Gt 
fihds the man had no accefs, it is a baftard, and fo was the' 
opinion of my lord Hale in the cafe of Dickens v. CoUnn, S. P. 
JHil. 3 Geo. I. between the pari(h<;s of St, Andrew's and Si. 

Th# 
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The wife gave evidence that the defendant (upon whom ap ?^" ^- ^"'^- 
orderof baftardy in this cafe was made) had carnal knowledge Mich. 8 O. 2. 
of her body about Ai4guft 1732, and feveral times fince, an^ Hardwkke,^^ 
was the father of the child, which was born in 1733. Boti. 

That her hiifband had no accefs to her from May 1731. =■ 

Other witnefles proved the hufband to be within feven miles 
f of her all the time. The queftion was. Whether the wife 
Were a competent witnefs to baftardize the child. And psr 
curiam^ fuch fa(^s^ as cannot in their nature be proved by 
any other perfon, muft be proved by the wife ; as here the aA 
of incontinence, which lay in the wife's own knowledge: but 
Ae ought not to be permitted to prove the want of accefst 
Jivhich mizht be notorious to the whole neighbourhood. 

Note I The want of accefs in that cafe tended to difcharge 
her hufband from the maintenance pf the child, as it proved 
the child to be the baftard of another man ; hu^ after herhuf- 
l>and*s death (he might be a witnefs to prove the child a baf- 
taird as well as the father, who was admitted for that purpofe 
in the cafe before, between the pari(h of St, Peter^s in JForr 
^^tr and the parifli of Old Swinfcrd, 

In Pendrildiud Pendril^ Hi!, 5 (?. 2. Lord Raymond would Stra. 125. 
'^ C5t fufFcr the wife's declaration, that (he (hould not know her ^^^' *9** 
■^^jftand by fight, is^c. to be given in evidence, till after fl^e 
*^5ad been produced on the other fide; the fa£l of the marriage 
^^ot being difputed, but only the legitimacy. 

In the fame cafe the Ch. Tuft, admitted evidence to be siven 
^^flhe mother's being a woman of ill fame. 

The declarations of the wife without oath were properly 
^tjcfled in that cafe, becaufe they we-^e not the beft evidence. 
I'he hufband was dead, and (he might be examined. Stra. 
lays, that the C. J. would not allow the wife's declaration^ 
to be given in evidence, till (he had been called, and den:ed 
them on crofs examination, — Aftef that they were evidence to 
impeach her credit,— rThe reafpn here given, viz. ** becaufa 
" the fa£l of the marriage was not difputed, but only the Icgi- 
*.« timacy,'* is not mentioned in Strange. The C. J. in di- 
refting t'he jury faid, that the old notion of the prefumptioa 
infra quatuor maria was exploded, that the evidence to over- 
turn this prefumption need not be fo flrong as was infifted 
fipon by the phintift''s counfel. That the evidence was the 

I 3 &mc 
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fame in this as in all other cafes, a probable evidence was 
fufficient, and it was not neceflary to prove accefs impolCble 
between them. The jury found that the plaintiff was a baf- 
tard without going from the bar, upon which the C. J. com* 
mended the verdict. 

6G.a. atBv. In Lomax and Holmden the marriage being proved, and 
Str. 940. evidence given of the hufband's being frequently in London 

where the mother lived, fo that accefs mud be prefuroed, 
the defendants were admitted to give evidence of his inability 
from a bad habit of body ; but their evidence going only to 
an improbability, and not to an impoflibiltty, it was thought 
not fudtcient, and the plaintiff bad a verdid. 

th. %i$* In Jones and Bow^ the defendant, by way of anticipation to 

the evidence the plaintiff was about to give, moved the court 
thai the plaintiff ought not to be allowed to give evidence 
of the marriage of Sir Robert Car to J. 5. under which be 
claifned, becaufe there was a fentence in the arches in a caufe 
brought againft her caufa jaStitattonis maritagii^ that there was 
no marriage between them, but that they were free one of 
another; and upon debsrte the court were all of opinion, that 
this fentence, whilft unrepealed, was conclufive againft all 
matters precedent. 

By 26 Geo, 2. c. 33. If any perfon (hall folemnise matrix* 
mony in any other place than a church, or publick chapel, 
(unlefs by fpecial licence from the archbifhop of Canterbury) 
or without publication of banns, or licence in a church or 
chapel, the marriage (hall be void. This zA does not ex- 
tend to marriages folemni;&ed in Scotland^ or in parts beyond 
the feas ; nor to marriages amongft Quakers or Jews, whero 
both parties are fuch* 

And by the fame z&, all marriages folemnized by licencef 
where either of the parties not being a widower or widow, is 
under the age of twenty one years, which (hall be had with- 
out the confent of the father or guardian of fuch party, (hall 
be abfolutely void. 

Compton V The appellant and refpondent, both Englijh (ubjcAs^ and the 

Petra*tM I**'* sppellant being under age, ran away without the confent of her ' 
Dec. 1768. guardian, and were married in Scotland -^ and on a fuit brought 

in 
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in the fpiritual court to annul the marriage, it was holden 
that the marriage was good. 

This a£l doth not take away the evidence of prefumptlon Rexv. Preftoa 
from cohabitation. But if the evidence be clear that the mar- ^^l^'^uXx 
riage was not celebrated according to the requifxtions of the G.a. B.R» 
zSt^ it is totally void, and no declaratory fentence in the ec« 
clefiaftical court is necefiary. 

By the fame zd all marriages (hall be folemnized in the pre- 
fence of two or more credible witnefles, befides the minifter 
who (hall celebrate the fame, and (hall be entered in the re* 
gilter J in which entry (hall be expre(red whether the marriage 
were celebrated by banns or licence, and (igned by the mini- 
fter and the parties married, and attelled by two witnefTes. 

The feflions ftated in a cafe referved by them', that the entry rcx v. Inhi- 
made in the regifter was not fubfcribed by the minifter and two J»'^*"^» °^ ?5*^ 
witnefles. Per cunam.'^la a fuit of jaditation of marriage in 2 G. 3. B. R. 
the fpiritual court, whilft the parties are alive, they are put to 
prove all ceremonies : But in all other cafes, proof by witnef- 
fes who Caw the marriage, is prima facie fufficient ; and who- 
ever would impeach it, muft (hew wherein it is irregular. la 
the prefent cafe the marriage appears by the witnefles, and 
the regifter, to have been by banns; and therefore th/ere is no 
colour for any obje£Hon ; for the entry of the regifter is not 
of the efTence of the marriage. 

It is not precifely fettled what length of time (hall be allow- 
ed for a woman to go after her hu(band's death. 7r. 18 £. i. 
Rot. 13, becaufe a feme went eleven months after the death 
of the hu(band, it was refolved the iflue was not legitimate, 
being born poji ultimum tempus muUeribus pariendo conjiitutum. 
But in Jljop and Bnvtrelly where the hu(band died 23d of ^ • 
March and the child was born the 5th of January ; upon proof 
of the mother having been hardly dealt with, forced to lie in 
ftreets, ^c. and upon an examination of phyficians, the court 
held the child might be legitimate. 

Note ; the rule quod non cfi jujlum aliquempoft mortem facer e Salk. i»o. 
laftardum holds place only in the cafe of baftard eigne and mu- ^^^ andE^ri 
Her puifne. But if H. marry a woman, and that woman Co. L. 144. 
marry again, living H. the laft marriage is void without any 
divorce, and the jury (hall try the fad which proves it not a 
marriage. 

I 4 AT. fi. 
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N. B. By 16 55? 17 Can 2. c. 8. No execution (hall be 
flayed by writ of error after verdi£k and judgment thereupon, 
unlefs the plaintiff in error became bound to the defendant to 
pay the damages and cods in cafe the judgment be affirmed, 
or the plaintiff difcontinuc or be nonfuited, and a writ fhall 
iffue in fuch cafe to enquire of the mefne profits and damage^ 
Ante. by any wade. 



CHAPTER III. 



Of the Writ of Right. 



B 



Y the 32 H. 8. c, 2. No perfon (hall have a writ of right 
of the poffcflion of his anceflor, but within threefcore 
years, nor of his own but within thirty years. 
Salk. 285. A claim or entry 'o prevent the ftatute muft be upon the 

land, unlefs there Ihall be fome fpecial reafon to the contrary. 
Note ; The pofFeflion of one jointenant is the poffeffion of 
anotheri fo far as to prevent the ftatute. 



B 



CHAPTER IV. 



Of the Writ of Formcdon, 

Y 21 Jac. I, r. 16. All writs of formedon (hall be fued 
within 20 years next after the title or caufe of adlton firft 
defcended, or fallen, with a provifo that if the perfon entitled 
to fuch writ be, at the time of the f^id writ firft defcended or 
fallen, within 21 years, feme covert, ^r then fuch perfon and 
h«s heirs may, notwithftanding the faid 20 years be expired^ 
bring his aftion, fo as it be within ten years, &c. 
» R^. A. 676. If the tenant plead that y/. ne done pa^^ it is not fufficient for 

Ibid, pi, 14. the demandant to prove the gift by another : So if the dcm^^4* 

3 ant 
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ant count of a gift in frank- marriage, a gift with a remainder 
in fee is not fufficient evidence. 

In a formedon in difcendtr the demandant mud make him<« 8Co.88.b. 
felf heir to him who was laft feifed by force of the in^ail ; but 
he need not mention an anceftor who hafipened to be inherit- 
able, but never was aflually feifed by force of the intail* 

In a formedon in reverter the demandant need not alledge l^y-H* 
that all the ifTue inheritable are dead, but it is fufficient to fay 
the donee is dead without ifTue ; for he is a ftranger to the pe- Booth. 153. 
digree : But he muft not omit any of his own ancefiors who 
were feifed of the reverfion. 

In a formedon in reverter the taking the profits mufl be al- * ^«^' 9^1* 
ledged both in donor and donee : So in a formedon in remain- 
der, if a fee-fimple be demanded \ but if an eflate tail only be 
demanded (as in a formedon in difcendtr) it is fufficient to al* 
ledge explees in the donee only. 

In a formedon in difcender by hufband and wife in right of Hok ti 
the wife, the difcent mufl be made to the wife alone ; but in 
a formedon in reverter it may be laid either to the wife, or to 
the hufband and wife. 

Xhe defendant pleading never tenant of the freehold, in x Barnei iji* 
abatement, the plaintiff refufed to accept the plea ; but upon 
motion the plea was ordered to be received, for it cannot be 
pleaded otherwife than in abatement. 



CHAPTER V. 

Of the Writ of Dower. 

Dk A M A G E S in dower are given by the ftatute of Mer* vide Co. L. 
: Un^ c. I. but it extends only to lands whereof the huf- ^*' **• .. a 
, ' • ^ an expofition of 

band died feifed ; and therefore if the jury do not find that he thu ftatute. 
died feifed, judgment for damages will be reverfed ; they mufl ^^^' "^* 
find too of what eflate he died feifed^ viz. An eftate in fee or 
in tail ; for if the hufband alien, and take back an eftate for 
life, the wife fhall recover dower, biit no damages. 

If the jury find the hufband died feifqd, they mufl find the iSaun4.^}t« 
time whcD) the annual value of the land^ damages on account 

Of 
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of the deration and cofts ; but if they find the bulband wat 
feifed but did not die fo, then noeoftsordamagcfs^butonlythe 
Value of the land ; for damages are given by the ftatute of A//r- 
iori only where the hufband died feifed, and the ftatut^ ofGhu- 
ajier gives cofts Oirijr where the plaintiff recovers damages. 

IbiJrf The reafon why the jury are to find the value of the land in 

eafe the hufband died (eifed, is that the court may give damages 
ptlrfuant to th# ftatute of Merton^ from the death of the huf- 

Bro#B actTx* band to the time of the judgment. And if the heir fell to J. 

Smith H •> o j 

ae ft 26 Car/ ^' ^^^ ^^^ widow recover her dower againft him, he muft pay 

».c,-8. the whole mefne profits from the death of the huiband, though 

be have not himfelf been half .the time in po({edion : She is 
intitled by the ftatute and can recover only againft the tenant. 

I Leon. 51. Though the ftatute fay only that (he fliall recover damages 

to the time of the judgment, yet if (he obtain judgment by 
default, upon a writ of enquiry the jury may give her dama- 
ges to the time of the inq'aifition, unlefs (he were in poflef- 
fion before by virtue of an execution awarded upon the judg- 
ment by default. The jury may afiefs damages beyond the 
revenue, for ibe may have fuftained more. 

S^* ^' '^«- Damages muft be after demand of dower, for the heir is not 

KenttffiiKeiit, , ^ ® ^ ... , , . r^ , ^ \ . . , . 

M. 1733. K.B. bound to amgn till demanded. But unlefs the heir pl^ad i9mt 

i:u%^J%y J^^^^ P^ifl^ ^^ ^^^^ "^ ^^^ advantage of the widow's laches 
K. B. in not demanding her dower ; and though he plead tout temps 

^ ^ ^*' pri/if yet (he fliall recover damages from the tefte of the ori- 
ginal tp the execution of the writ of entry ; but if the heir af- 
iign dower, and the wife accept thereof, flic lofes her damages^. 
Corfellii «jril , Upon a trial at bar the liTue was, if there were a demand oF* 
a^l*30*c«r*. a. dower, to intitle rhe plaintiff to damages, (he proved an ac— 
C. B. tual demand of the heir who was an infant, and the courC 

held that dower was dcmandable of the heir, though he was 
under the age of 14, and that the not affigning of dower, 
though the infant did not reAife to do it, but was prtvented 
by his guardian, ivas a xefufal in law fufficient to intitle tiie 
plaintiff to damages. 
Hob. 199. Detinue of charters of the fame land is a good pita in delay 

of dower, and if ftie deny the detainer, and that be fo«od 
aga1»ft her, fixe UtoAl lofe her dower. 
9 Co. iS. H^ ^^^^ pleads detainment of charters ought to alledge what, 

St)k.a5ft. and like wife plead that he has been always ready to render 

dower, and yet is,if the defendant would deliver the charters i 
therefore it cannot be pleaded after imparlance. 

The 
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The tenant pleaded that the demandant detained certain B'« Dower, 53. 
charters, ^c* and if (be will render, &€. then ready to render 
dower, i^e. the demandant produced the deed, and prayed 
dower, and the deed was read, fo that the court perceived it 
was the fame deed ; by which the demandant j^covered. 

But if a wife be with child, the heir for the dmc being Br. Doveri S, 
cannot plead detinue of charters, for (be may keep them for 
the infant. 

If the defendant plead ne unques feijii que dower ^ (be may give % R. a, ^^i. 
in evidence a releafe to her (lufband, or a furrender to him by ** *°* 
one who was feifed as jointenant with him. So if the demand 
be of an advowfon or rent charge, (be may give a grant of the 
rent or advowfon in evidence, and that her hufb^nd died the 
'i^y before payment or prerentmcnt. 

Father tenant for life, remainder to his fon in tail, remain- No7 64« 
der to the father in fee, father and fon were hanged out of '* * ^^' 
the fame cart for fieiony. The father's widow brought a writ 
of dower, and upon the iiTue m unques feifu^ upon proving by 
witne(res that the father moved bit feet after the death of the 
fon^ (he recovered. 

If the tenant plead m unquis aecoupU in l$iat matriimmi^ i( 
ibal! not be tried by a jury, but a writ (bad! ifliie to the bi(hop 
to certify it. 

The defendants having pleaded ne unques aeeoufle^ the plain* "^ohintsmd 
f iff replied a fentence of the ecclefiaftical court in a cau(e of du 7^"^^ q^ ^ 
vorce brought by Sir ^. ff^. againtt her, charging that (he was 
bis wife, and had ccmmitted adultery with J* R. to which (he 
pleaded, that (he was the lawful wife of the faid J. R. and not 
of the faid Sir ^. ff^. and that afterwards J. R. died, and the 
cau(e coming on to be heard, the judge did declare that the 
plaintiff had been the wife, and was then the widow of the 
(aid y« R, and prayed judgment whether the defendants wer« 
not eftopped to plead m unquis accoupU. The court held it no 
cftoppel, as the bi(hop^s certificate in an afiioa between the 
plaintiff and other defendants would have been* 

If iffue be taken upon the life or death of the baron, it (hall ^T* '^5* pl* ^S* 
net be tried by a jury, but by the court, and a day (hall be 
given to the parties to produce their witnefles, and prefump« 
tive evidence will be fufficient ; but quare^ whether if it be 
found againft the tenant, it will be peremptory, or whether 
he (hall not plead to the right of dower* 
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By i6 far 17 Car. 2. c. 8. Execution (hall not be ftald by 
writ of error upon any judgment after vcrdidl, unlefs the^plain- 
tift become bound to pay damages and cofts in cafe the judg- 
ment be affirmed, or the plaintiff difcontinue, or be nonfuit* 
|tf 97i« ed ; and a writ (hall ifTue to enquire of mefne profits and da- 

mages by waftc done after the firft judgment, 
Roefi-Roich, Notc ; If the judgment be affirnied in dom.proc. and cofts 
l^dr. 153.* given, the defendant may bring an a^tion'on the recognizance 

for fuch cods, without fuin^ out a writ of enquiry. 



B 



^ 



CHAPTER VL 
Of Wafte. 

Y the ftatute of Ghucejier, the plaintifF in an aftion of 
wafte is to recover the thing wafted, and treble damages. 

Py* 19.pi. ixo. If a leafe be made excepting the wood and timber, an ac- 
tion of wafte will not lie againft the lefleefor cutting it downj^ 
becaufe not demifed, 

i^ ^** If a termor affign his term except the trees, and after the 

trees are cut down, wafte will lie againft the aflignee, for the 
exception was void ; but if tenant for life make a leafe for 
years, he may except the trees, becaufe he ftill remains tenant 
and is chargeable in wafte. 

5iA^M*?G^[ ^^^ plaintiff declared that being feifed in fee of a farm caH- 
' ^ cd Strode^s farm, he leafed the faid farm to the defendant for 

99 years, and that the defendant did wafte in the farm, to 
wit, in cutting down 200 oaks in a clofe called IVebh^s clofe, 
parcel of che faid farm ; and on demurrer it was holden cer^ 
tain enough, for the declaration follows the leafe, and ther 
wafte is aifigned in a particular place alledged to te parcel oP 
the demifcd premifes. 

\\\x^ 1547. If the defendant plead nulwafle fatty and ifTue is taken there- 

upon, the plaintifF muft prove his title as laid in thedeclara* 
tion, for it is not admitted by the plea. The plaintift*muft like- 
wife prove the kind of wafte laid in his declaration \ and there- 
^re if he alledge wafte in cutting trees, and the jury find that 
\ic ftubhed them ajid did not cut them^ it is variance. 

WUrft- 
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Whcre-cver the plaintifF is to recover per vlfum juraiorum^ Co.t. i$%k 
there ought to be Ax of the jury that have had the view; 
therefore it feems a good exception for the defendant at the 
trial, that there are not fix viewers appear. 

The defendant, upon the general iflue nul waft e fatty may Co.L. »«j; 
give in evidence any thing which proves it no wafte; as that 
it was by tempefV, l^c, but not that it was for repairs, or that 
the plaintifF gave him leave to cut, or that he had repaired be- 
fore the action brought. Neither will it be any defence that * ^^^* Hi* 
a ftranger did it, for if the plaintifF (hould not have his atElion 
of vvalle, he would be without remedy 5 and the defendant 
may bring trefpafs againft the flranger, and recover his da- 
mages. But it would be a good plea to fay that the plaintifF 50 H. 4.2. S* 
himfelf did it. 

If wafle be affigned in three houfes, two gardens, &r. the Cr.Car.4f44)i« 
jury ought to find damages feverally for every of them, for if it 
be but of fmall value for any of them, the court will not ad- 
judge It wafte as to that part ; but if the jury give entire da« 
mages, it (hall not be intended that there were petit damages 
in any, and therefore the verdi£l will be good. 

If the plaintifF have judgment by nihil duit^ and a writ of Wlncli. j. 
enquiry iiTue, the jury (hall enquire of the damages^ but not 
of the place wafted, for that is confefFcd. But after a recovery Co.L. 35593561 
by default there goes out a writ to enquire de vaflo fa6ld^ ii 
4guod vaflum prgdi^^ A. (the defendant) y}^'/, fo as the defend- 
ant may give evidence, and the jury find that no wafte was 
done, or if they find damages only to a fmall Turn, the plaintifF Br. Waftei ^^^ 
fliall not have judgment* 



C H A P T E R VIL 

Of Writs of AfTizc. 

WRITS of afSze are of two forts, nvotl dijeijin and 
mort de anceftor; the firft procefs is an original out of ' 
chancery direfted to the fherifF, commanding him to return a 
jury, who are called recognitors of the affize; they arc to be 
nken in K, B^ ot C* Bn for the coutlty in which they fit, and 
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for all others in their proper counties, but to be adjourned for 
difficulty into C B. The tenant is to appear and plead in- 
ftantly [unlefs the court will allow him an imparlance} on the 
fame day the writ is returnable, for the demandant is to cgunt 
immediately } and therefore if he be not ready he (hall be non- 

Salic Si. 83. fuited, but he may bring a new aflize. And note ^ If the de^ 

fendant plead in abatement, he mud plead over in bar at the 
fame time \ and if there be feveral defendants, an'd any of 
them do not appear the firft day, it (hall be taken by default 
againft them. 

Co. L. 355* Though the affize be awarded by default, yet the tenant 

a ▼. I20. ^^y give evidence, and the jurors find for him> but he cannot 

plead in abatement or bar of the alTize, nor challenge. 

An zt&zt of novel dlffiifin mud be founded upon a feifin in 
him who brings the writ, and therefore this writ is rarely ufed 

Co. L. 47* now-a days for any thing befide the recovery of an office. I( 

win lie as well for an office for life as in fee, though the fta* 
Cute kA JVeftmififter 2. c* 25. mentions only offices in fee, but 
that ftatute is made in affirnqance of the c^flimpn law. The 
ftattite with the reading upon it in 2 Injl^ and Oner's Ahr. tit. 
AJfai (A. 2.) is worth confulting, but it being a fuit not 
much in ufe, I (hall not tranfcribe their learning. 

D7. 84. The plaint need not be fo certain (where it is for land} as 

in other writs, becaufe the judgment is to recover ^/r vifum rg" 
cognitorum^ therefore if it be fo certain that the recognitors 
may put the demandant into poReffion, it is fufficient. But 
the plaintifF muft prove his tide precifely as laid. 

W«M»*«c«re, If the affize be brought for an ancient office, the demandant 

• ^<>- 49« need not (hew what fee or profit is belonging to it, for it fluU 

be intended there is fome ; but for an office newly created be 
muft (h.ew .what fee or profit is granted for the execution of 
it, for no affize lies for an office without fee or profit. 
An affize of novel dtffeijin muft be founded on an adual fei- 

»Lcf. 108. fin I And therefore in an affize for the office of ferjeant at 

mace of the houfe of commons, where to prove the feifin, he 
proved that he went to the houfe and demanded his place, but 
received no fees, but that in an a£lion on the cafe for this dif* 
•turbance he recovered 300 A damage; it was holden noito 
be fufficient proof of feifin, and the plaintiff was nonfuited« 

t Lev. 2so, But'in a new affi^, the plaintiff giving in evidence, that one 

cpmmitted by the houfe to the defendant) compounded with 
4 Ihf 
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the platntifffor the fees (though the defendant wai in poflef'* 
fion both before and after) it vtras hotden to be a good feiiin : 
It was alfo proved that the plaintiff in the lobbj laid his 
hands upon the mace then in the defendant's hands, and 
would have taken it, but the defendant hindered him ; and 
this was holden good evidence of feiiin and difleifin, and the 
demandant had a verdid. 

In an affize for eftovers to a houfe, upon iflue nul forty nul S****: ^^1 
dlffiijin^ the defendant may give in evidence, that the houfe is 
fallen down. So in an aflize for land, he may upon the gene* 
ral iflue give in evidence a leafe of the land made to him be* 
fore the difieifln, but not a releafe after. 



CHAPTER VIIL 
Of ^uare ImpedU^ 

A^UJRE IMP ED IT h a poffeflbry aSion^ for str. 1006. 
which reafon the plaintrff muft ihew an aAual feifin, u^^^^' 
\vfaich in general muft be by ailledging a prefentation in him* ' 
felf, or in fom.e perfon under whom he claims ; though there z r. a. 37S. 
may be cafes in which that is not neceflary, as where a man ^* ^' *• 33-^ 
recovers in a writ of right of advowfon, and has execution. 
So where it is a new created advowfon to which there has 
been no prefentiaent. And where a prefentation is oeccflary ro. a^. 377. 
to be fliewn, that of a grantee of the next avoidance, or of a ^ ^o-^* 
tenant at will, is a fafltcient title for the patron 10 fee to have rc^ v. zp^ 
this writ. However, this defefl of not fetting out a prefent- L^a^i^- 
meat will be aided by a verdi^ where it was neceflary for 
the plaintiff to prove it in order to prove the iflue ^ for it is 
not a defeSt of title, but a title defedively let out. 

By Wtftminftir 2. c* 5. If a ftranger ufurp upon an infant 6 Co. 48. b. 
claiming by defcent, or upon tenant for life, by the curtefy., 
in dower, in tail, or upon tenant for years by dcmife of the 
aaceftor, the heir (hall not be put to his writ of right, but on 
the next avoidance may prefent, or if he be difturbed bring his Hob. ia*. 
quare impedit^ in which he muft lay the laft prefentation in his 

anccftor 
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ancedor, and (kip over the ufurpation, for by the flatute that 
is to be counted as none to this purpofe ; but if one ufurp on 
an infant heir who comes of age within Ax months, if the 
heir remove not the incumbent by fuit, he is out of the ijta* 
/•^7* tute. The' infant in fuch cafe cannot grant the ad vowfon^ 
becaufe he has but a right ; for in this point the ftatute has 
made no change, but has left the pofleflion with the ufurper, 
only has given the ufurpee a readier a£lion. 

By the 7 jfn. c, 18. It is enafted, That no ufurpation upon 
any avoidznce in any church, Is^c, (ball difplace the eftate or 
intereft of any perfon, but he may prefent, or maintain his 
quare impedit upon the next or any other avoidance (if dif- 
turbed) notwithftanding fuch ufurpation. And if coparceners, 
jointenants or tenants in common, make partition to preient 
by turnS) each (hall be adjudged to be feifed of bis feparatc 
part to prefent in his turn. 

If the iflue be found for the plainiifF, the jury arc to enquire, 
firft, whether the church be full ; fecondly, upon whofe pre- 
fentment 5 thirdly, how long fince it was void ; fourthly, the 
yearly value ; which being found, damages are to be given ac-^ 
cording to fyejlmin, 2. c, 5. before which no damages were 
allowed \ but by that ftatute^ if fix months pafs by the dif- 
turbance of any, fo that the bifliop do confer to the church, 
• and the ycry patron lofeth his prefentation for that time, da- 
mages (hall be awarded to two years value of the church, and 
if fix months be not pafled^ but the prefentment be deraign- 
ed within the faid time, then damages (hall be awarded to the 
half vear's value of the church. 

tUr. $9. Note( The plainti(F (hall recover no damages where tb 

* "* 3 »• church remains Void, and if the jury tax damages, a remlttiit 

de damnis muft be entered. The damages are to be recover 
againft the difturber, and therefore if the incumbent countf 
plead the title of the plaintiff as well as the patron, the pla 
tiff (hall recover the vvtinc as well againft him as againft 
patron. But r j dun,^.:-? ? ihall be recovered againft the 
(hop, where hf c!\i n> ornv as ordinary. The king is 
j6 Co. 51. within the fta • ^ ^>;L\iurc b; h s prerogative he canho 

his prefentati 

^y IVeJlmi : ^hc yi.''^^ of n!J pr: us h as 

togivejud^ ; ;• t ti \vz ilo not, upon 

y 

\ 
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turn of the pojiid judgment may be given by the coutt t6 
which the return is made. 

If a retainer as chaplain to a perfon of quality be necefiary Lit. Rep. u 
to be proved^ evidence of a copy of the retainer entek-ed iti the 
court of faculties is not good, but the oath of any perfon who 
has feen the retainer under the hand and feal of the perfon of 
quality^ is good. 

If the ordinary be not named, he may prefent by lapfe, if the Or. J. 9^11 
fi]^ months incur ^/ff^/n/^ ^^/vi; but being named he cannot 
take advantage of any laplc ; and as he is bounds fo the me- 
tropolitan and the king are bound. 

The rule, that when the bifhop is named in the quan im'^ Hob. toh 
pidit^ he (hall not prefent by lapfe, is to be ander(iood with 
foiAe reftritSlioR, f. i. that there has been an a^^ual difturb- 
ance before the action brought, for ielfe the bilhop (hall not 
be Gufted of his right of prefentation by lapfe. 

The courfe CO ftop Grangers froiti prefentingp/ir^/;7f^ brevry cr. T. f J^ 
is to fue a ne admlttas to the bifhop, and if the bi(hop then ad^ 
teit the clerk of any other hanging the fui*^, and the plaintiff 
Ttcover, he (hall have a q, incumbravit^ and thereby remove 
fiich perfon fo admitted, and put him to his q impeiit. But 
if he fue not a ne admlttas^ if the incumbent of a (Granger 
come in by good title pendente brevi^ he (hall bar him in z fii. 
fa. and fli«ll hold it, and thercfore,if the jury find the church 
fiill by the prefentment of a ftranger, a writ (hall not be award- 
ed to remove the incumbent without zjci.fa. firft fued out. 

By the 2t //. 8. c. 13./ 9. If any perfon having one be- 
nefice with cure of fouls, of the yearly value of 8 /. accept and 
take any other with cute of fouls, and be inftituied and indu£l- ^tio. 0ifby*t 
ed in pofTeflion of the (kme, the iirft benefice (hall be adjudg* ^^^* 
ed robe void. 

By the inftitution to the fecond benefice, the firft is void by Hob. I6C« 
the ecclefiaftical law, and therefore the patron may take no- 
tice and prefent, yet no lapfe will incur without notice until 
fix months after indu^ion, and that only in cafes within the 
ftatute. 

By 13 EL c. 12. No title to prefent by lapfe dial) accrue up- % Codet SiS^; 
€>a any deprivation, but after fix months after notice of fuch ^**^^* ^^' ^* 
deprivation given by the ordinary to the patron. The law is 
the fame upon a refignation : but in cafe of death ho notice 
)[• aeccflsirjr. 

. K Note I 
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ainft. 301, Note; The computation is to be according to the calendar 

and not the lunar months, and the day the church became 
void is to be taken into account. 

Where the inftitutlon takes no notice of whofe pfcfenta- 
Cion, it has been faid that the party may give evidence of ge-^ 
neral reputation ; for a prefent<>tion may be by parol, and 
what commences by parol may be tranfmittrd to pofterity by 
parol^and that creates a reputation : yet as it is a (ingle facSt 
which is not the fiibjeft of notoriety, fuch evidence feems to 
be mere hearfay y and it dift'ers from the cafe of proving a 
marriage, for there the reputation arifes from the cohabica* 
tion ; fo of the retainer of a chaplain, from his a<Sting as fuch ; 
fo of filiation, i^c. 

By 12 ^nn. c, 14. Papifts arc difabled to prefent to any be- 
nefice, and the right of prefentation is given to the univerfi* 
ties ; and the ftatute ena6ts, that where any quan impidit it 
brought either by or againft the univerfity, the court may 
upon motion make a rule, reqi|iring fatisfa£tion upon the oath 
of fuch patron and his clerk (who (hall conteft the right of^ 
the univerfity) by examination in open court, or by commif- 
fion, or by afiidavit, in order to difcover any fecret truft of* 
fraud relating to the prefentation in queHion y and if it ap<— 
pear that the patron is a truftee, he (hall difcover for whom^ 
and the court may order the cefiui qui irujl to appear ancf 
make the declaration, i^c^ 

By 3 H, 7. f. 10. If the defendant bring a writ of*errory 
and judgment be affirmed, the plaintiff (hail recover his cofis 
and damages for his wrongful delay. 
^r« J- i4S.»7S. fiy virtue of this ftatute, the court of hn^s bench have, up^ 

on a writ of error, awarded damages according to the valui 
of the church found by the vcrdl£l : But as the real damages 
which the plaintiff fu(tains, is only the being kept out of the 
half year's value, the legal intereft on that feems to b« all iit 
\% entitled to. 
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Df AdHoiu founded upon Contrads. 



INTRODUCTION. 

MUTUAL commerce and intefcourfe is of the vttf 
eilence of fociety ; but if there were no method ot 
tompelling the faithlefs to keep their engagements, felf*inte-*> 
left is fo prevalent, that very few would be adhered to, and 
tonfequently very Few made. Thus the chief advantage of 
fociety would entirely fail, unlefs its laws were fo framed at 
to bind its members to a ftrid performance of their contra£ls^ 
by compelling them to make an adequate fatisfadion for the 
breach of them* 

Hence fpringi a new fet of adions very different from 
lliofe treated of in the firft part of this work, and they are a6« 
tili^ns founded upon contract : Such arc a£Uons of 

1. Account. 

St. Aflumpfit* 

3. Covenant* 

4. Dcbti 
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CHAPTER I. 
Of Aftions of Account* 

HE zQioh of account is of late years but fare! 
therefore I (hall fay very little upon it. At c< 
law it lay only againft a guardian in focage, bailiflF or re 
and in favour of trade between merchants. The 13 £ 
23* gave it to the executors of a merchant ; the 25 EJ. 
to the executors of Ocecutors, and 31 EJ. 3. r. 1 1. to a 
ftrators. And now by the 3 (^T 4. Ann. c. 16. it 
brought againft the executors arid adminiftrators o; 
guardian, bailiflF and receiver, and by one joiittenant, 
in coitimon, his executors and adminiftrators agai 
Other, as bailiff for receiving more than his (hare, and 
their execdtors ahd adminiftrators. 

TtgsaH V. If the plaintiff in his declaration fay not by whofe h 

& IT Car.' *f ^^^ defendant demur fpecially he will have judgment ; 

% R* were by the hands of the plaintifF, the defendant nra] 

his law, aliter if it were by another's hands. — It fee 
muft be underftood of cafes where the cfefendant is < 

•Q111.172. a$ receiver onty ; for if he be charged as bailiff, it is : 

celfary to (hew by whofe hands. 

H«b. 36. In acciount againft one as receiver by the hands of > 

ceipt by his hands ought to be proved. But if he pro 
if. directed the defendant to borrow of another to | 
plaintiff, and that the defendant borf owed the monby \ 
ingly, that is fufficient. 

ft %, A. 683. If the defendant plead m ungues receiver, he cannot 

releafe in evidence, neither can he give m evidence bs 
to deliver to B, and that he has delivered according 
though this fpccial matter prove he is not accountable 
upon the delivery he was accountable conditionally, | 
he did not deliver over) it does not prove the plea ; bi 
defendant plead he accounted before li. and If^. evider 
he accoun ed before R. only is fufficient, becaufe the a 
is the fubftance. 

Cr. Oar. iiC. In the adHoji of apcount there are two judgments; 

is quod computet^ after which the court affigns auditors, 
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l^om nothing (hall be allowed as a good difcharge, which 
might have been pleaded to the a£lion. 

If the defendant plead any matter in difcharge before the 
auditors which is denied by the piaintiflT, fo that the parties 
are at iflue, the auditors muit certify ttie record to the courts 
who will thereupon award a ve. fa to try it; and if on fuch 
trial the plaintifF make default, he (hall be nonfuited, but af- 
ter that he may bring zfci. fa, upon the rirft judgment. 

Note ; The defendant cannot in this adion pay monej into Per Willet Cfc. 
court, as he may in ajfumpftt. ^' ^'' *7 C,a. 
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CHAPTER II. 

Of AJfumffit. 

OF all adlions founded upon contra^, none is in more 
general ufe than the adion of ajfumpfit^ which is found- 
ed upon a contra^ either exprefled, or implied by law, and 
gives the party damages in proportion to the lofs he has fuf* 
tained by the violation of the contra^* 

There are two forts of ajfumpp* Fi«'ft> ^ general indMta- Cr. j. io6« 
tus ajfumpfit. Secondly, a fpecial ajfumfftt. Jif^; ^'^^ 

Indibitatus ajfumpjit will not lie where the debt is due by 
fpecialty, for in fuch cafe the fpecialty ought to be declared 
upon ; therefore it is always necefTary in this a£iion to (hew 
fpr what caufe the debt grew due ; and in cafe it be not (hew- 
ed, it will be fufficient reafon to arreft judgment, or to reverfe 
it upon a writ of error. 

The general caufes for which this aAion may be brought, 
ajre either, firft, for money lent. Secondly, for money laid 
oi|t and expended. Thirdly, for money had and received to 
the plaintiff's ufe. Fourthly, for afqm certain {viz. lo/.} 
for goods fold and delivered. Fifthly, for goods fold quantum 
. valebant. Sixthly, for a fum certain for work and labour. 
Seventhly, a quantum meruit for work and labour. Eighthly^ 
qi^ an account dated. 

K; 3 And 



1^9 ^ IntroduStion to ihi Law 

m 

c'*'k*b^'"'* And the plaintiff's proof ought to tally with fome of th^ 

counts in the declaration^ and therefore if in an aAion for 

work and labour and money lent, the evidence were that there 

had been mutual dealings between tkie parties, and that they 

\ bad come to an account, and that the defendant upon the ba<« 

lance was indebted to the plaintiff, {fx gr. 5/.) and had pro- 
mifed to pay, the plaintiff ought to be nonfuited, unleXs there 
were likewife a count upon an injimul computajfet. 

Note ; till withjn thefe few years it was a general receifed 

notion, that on a count upon an inftmul cotmfmiajfit^ the plain<« 

VhMiipfbii «w tiiF was obliged to prove the exadl fum laid : but this idea is 

I^.Ta\?* ^^^ exploded, and the plaintiff may now recover part of the 

fum laid on this count, as well as on any other. 
Caraner v. So in an adlion on a policy of infurance, though the plaintiff 

fli° 33 orit declare for 2, total lofs, he may recover for a partial lofs only | 

though this feems to have been holden otherwife formerly. 

^ 3V^a;5% In affumpjit upon an account ftatcd, proof that the defend* 

ant and the plaintiff ^s wife reckoned that the defendant had 
borrowed at one time 40 j. at another tin\e 4^ {• ^^^ ^^ ^^^ 
other time 4 A and that this can^e to &/. and that he promiicd 
to pay it, is good evidence. And yet in fuch cafe no coii« 
iefSon of the wife's would be allowed to be given in' ev>deQC0 
fgainfi the hufband^ 

Upon an indtbiiaUa nffumpfii againft fevera), a joint debt of 
» ^ontra6l muft be proved \ for it is different in coatrads fronx 

what it is in torts, which are fcveral, and in which one aluc^o 
may he found guilty. 

There muil be eirher an exprefs or implied promiie lei 
found thi) a<5^ion upon. 

tt^^ 9 B >r- A private a<ft of parliament gave power to commiflioners to 

^«Z'«G. 3. divide common field?, and to make fuch orders and regula* 

tions as ^hey (hould think fit ; they awarded that all proprie-* 

tors of land allotted to them which had been ploughed or 

manured, iince any corn had been reaped, (hould pay to tho 

, perfon yrho had nftanured or ploughed it, ^s, an 3^cro. Qe* 

neral indeb. a/jumpjit lies for this, 
W^tfon^. Tor. An aftion was brought by an apothecary againft the over« 

sier and anotliv, r ' r 'n^ c t r .. .... 

5c.cc. Tri^, '*^''* °^ ^ P^'"''" ^^^ ^^^ cui'c of a pauper, who boarde<J witl^ 
7'. ^^ \\ \%x foq oHt of the p^riib, under an agreement m^dc with hio\ 
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by the defendant Turner^ who was the only VL&\ng ovcrfecr 
of the parifti. The pauper was fuddcnly taken ill, and her 
fon called in the plaintifF who had attenoed her for four 
months, and cured her. After the cure Turner was applied 
to, and promifed to pay the plaintiff's bill. It was held that 
though there was no precedent requeft from the ovcrfecrs, 
yet the promife was good, notwithftanding the ftatute of 
frauds; for overfeers are under a moral obligation to provid<^ 
for the poor, idly. That as Xt*rner was the only afliitg over- 
feer, the other was bound by his promife. 

I£ the defendant be under an obligation from ties of natural Mofesfr. Mic« 
juftice, it implies a debt, and gives this remedy foynded upon 1^0.%, Jr « 
equity, quafi ex contra^u \ as fuppofe a recovery on a policy on 
a (hip prcfumed loft, which afterward appears tobefafe. But Thorp, and , 
in ajfumpfu for goods fold, if the evidence be that the defend- w. j. at Weft- 
ant has agreed with the plaintiff's Icrvant to pay him half H^^fs^lSss, 
price, which the fcrvant is to have to his own ufe, this will 
not maintain the a£lion, for here arifes no' contrail to the 
plaintiff; he n?ight as well bring aflumpfit againft one who 
fteals his goods. But where a fador to one beyond fea buys Conxalfsv. 
or fells goods for the pcrfon to whom he is fadtor, an adion l!*'!f I'/ '.! * "^^ 

° ^ * ^ ^ , Guildhall, * 

will lie againft or for him in his own name; for the credit Salk. MS^« 
will be prefumed to be given to him in the lirft cafe, and in 
the laft the prornife v^ijl be prefun^ed to be made to him, and 
the rather fo, ^s it is fo much for the benefit of trade, * 

However, a f^tftor's fale does by the general rule of law 
create a contra£l between the owner and buyer, and therefore 
if a factor fell for payment/at a future day, if the owner give 
notice to the buyer to pay him and not the fa£)or, the buyer 
would not be iuftii^ed in afterwards paying the fadtor. Yet per- 
haps under fome particular circumf^ances this rule may not 
fake place: As where the fador fells the goods at his own jjtr. ix8i, 
rifque; (/. e. is anfwerablc to the owner for the price, though * 
it be never paid) for in fuch cafe he is the debtor to the own- 
er, and not the buyer. 

The defendant was nurfe to the plaintifPs intejlatey and when Thomn and 
he died went off with the money he had about him ; and^^r c**!^' '* 
farker Ch. Juft. an ^6lion will well lie for money had and 
received to the plaintiff's ufe ; for (he faid) he would prcfumc • 
a fabfequent agreement to make a contratft of. it ; and the 
bringing the action is an admiftion of fuch confcnt. — And he 
fifd, he knew but of two cafes where the plaintiff had not fuch 

K 4 ele6lion» 
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eledion, the one was in cafe of money won at play, and the 
other in cafe of money paid by a bankrupt (though on valu- 
luable confideration) after the a£tof bankruptcy committed ; 
in either of which cafes the a£lion mujl be trover, for you can- 
not confirm rhe a£i in part, and impeach it for the reft. And 
Ijord ffarJwiiki (mentioning this cafi;) faid he always fo held 
jt, and had nonfuited many plaintiff^ in anions of ajfum^ii 
under fuch circun^ftances. 
However, where goods were fold under an execution after 
Kitchen tfwi an a6l of bankruptcy committed, the aflignces recovered the 
<^. Campbell, c. money for which they were fold, in an action for money had 
II, 11 c. 3- 3pj received, after folemn argument. 

The defend \ti\ levied money by feizing and felling the plains 
Fflthamv. tifPs goods, Qn a juftice's warrant founded on a convidion; 
EaiT^' ^G^i which coi^yjftion \yas afterwards quaflied ; and it washolden 

that an aSion for money bad and received then lay for the 
clear money produced by the fale of the goods* 
On a contradl for ftock, the party who has the diflference 
Str. 406. in his hands, is receiver of fo much o the othcr^s ufe. 

Where money is paid^ and the thing contra£led for not de- 
Str. 407. ^iyered, it is money received to his ufe. 

In ajfumpjit for money received to the plaintifF*^ ufe, proof 
Simpf.in and that a lamb of his wis driven to London^ and fold there by the- 
Rochcfter*^ defendant, vvill be fufl^cient, unlefs ii appear to have been fto- 

len, for then troyer would be the only proper adion. 

Affiimpftt will not lie for money ha4and received, where ti^ 
lit. xoij, defendant has entred into articles to account, for then the 

plaintiff* has a remedy pf an higher nature* 
If a (herifFlevy money upon 2^fi, fa, the plaintiff* or his exe- 
Saik. ]», tutors n^ay have indebitatus ajponffu tor fo. much money re^ 

ceived to his ufe. 
j1. paid j8. 100 / for a hill of e:(change on a banker, who 
oa. Scr. 69,70. hrokq before it could be tendered, and he wa^ allowed to recover 

back the money in an action for money received to his ufe. 
So for ^ legacy, wVie the executor owned it laj ready JFor 
C^mpden mnd j^c plaintiff' whcncvcr he would call for it.* 

Turner, Tr. 5 ^ d ^ - 

c;. 1. per K.ing, AY here a man pays money on a nailtalce in an account, or 
ch. J. Mird. ^hcre one pays money under oif by a nc^erc deceit, he may 
Tomkinstfai/ bring incUbitaiuji o[f^Jfnpfii for the money: but where one 
fcrueu knowingly pays money upon an illegal coniideration, be is 

particeps criminis^ and there is no reafon he ihould have his mo- 
ney again, for he parted with it fr^^Iy, and volenti nonfit injuria. 

1^ 
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In fuch cafe milior iji conditio defendintts^ not becaufe the |^Jo^« ^"^ 
defendant is more favoured, but becaufe the plaintiff maft draw 
his juftice from pure fountains. Therefore though if A. agree Webbv.Biihopi 
to give £• money for doing an illcgal^ft, as if a wager be Aff."i73" wr! 
made on a boxing match, B. cannot (though he do the aft) Reyuold* Ch.B. 
recover the money by an a£Hon \ yet if the money be paid, A. 
cannot recover it back again. 

So if a debt contra£led during infancy be paid, or if money Jrl!!!^'"'' 
>e paid which was fairly won at play : But where the plain<* ^g. i. c« B. 
:i(F has paid money on a conilderation not performed, (^x gr^ 
>f transferring flock at a day certain) he may either affirofi 
:he agreement by a fpecial aftion on the cafe for the non-per- 
'ormance, or difaffirm it by reafon of the fraud, and bring an 
ifiion for money had and received \ in which cafe the jury 
>ught to make the price* of the dock at the time it fbould 
lave been delivered, the meafure of the damages. Howevefy 
le could not in fuch aftijon recover more than the money he 
lad paid. The law would be the fame though the condition i Raym. 89* 
Hvere illegal, for not being perforn^ed, the defendant is under 
an obligation from ties of natural ju (lice, to repay the money : 
Therefore where A. gave a cuftom houfe officer money to 
run goods, the goods being feized, A. recovered his money 
back again. 

Where the plaintiflT having pawned plate to the defendant Str, 91 j^ 
For 20/. at the end of three years came to redeem it, and' the 
lefendant infifling to have loA for intereft,the plaintiff ten* 
]ered 4/. being more than legal interefl^ which the defendant 
refuting, and infifling on the 10/. the plaintiff paid it and had 
lis goods, and brought his aftion for the furplus beyond legal 
nterefl ; on a cafe made, the court held that the a£lion well 
ay, for that it was a payment by compulfion ; the plaintiff 
pigbt have fuch an immediate want of his goods^ that an ac- 
;ion of trover would not do his bufinefs, and the rule vpl^nii 
ton fit injuria holds omy where the party had his freedom of 
:xercifing his wilt, In the cafe of Tomiins and Bernety the party Aabl^ 
lad not paid more than was really lent, therefore had no equity 
o have his money repaid, though the bond which he gave for 
t had been avoided by another obligor pleading the flatute of 
ifury : But if a perfon under the influence of his creditor pay 
pore than legal interefl, he may recover it back j^ fo^ the de?s 
f i^daQt is Mader a amoral tie to return it^ 

the 
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The plaintiff's brother being a bankrupt, an agent for one 
of the creditors told her that for money his client would fign 
the certificate : She gave 40/. the certificate was figned \ (he 
brought ajfumpftt^ and recovered. 

jI, tooic out adminiflration to B. and appointed y. S. his at« 
torncy, who received money and paid it to the adminiftrator ; 
afterwards a wttt^af^pearing, the executor brought an indehitatta 
^Jfumpfit againft the attorney j and it was holden by Tnvor Ch, 
Ji^ft. at Guildhall^ that the authority being void, it was a. re- 
ceipt of fo much money for the ufc of the plaintiff on an im-^ 
plied contradl, for which indebitatus ajfumpftt well lies. 

Where money is paid in purfuance of a void authority, in* 
dehitatus offumpjit will lie, as where Sir Richard Netudigate was 
decreed by the high commiffioq coqrt in Janus the Second's 
tinie^ to pay arrears to Davy^ whom he had removed frooi 1^ 
donative. 

But where a man receives money for another under a pre- 
tence of right, {ix,gr, for tithe) the court wiU not fuffer the 
principal's right to be tried in fuch an aftion agziinft the col- 
le£lor, if the defendant can (hew the leaft coloqr of right in 
his principal : As (in the c^fe put) by having been for fome 
time in poffeiilon. 

A. as agent of TV. received money for quit rents dqe to IP^ 
and gave a receipt for it as fuch : Then an a£lion for nnoney 
had .and received was brought againft A. to try lF,^s right to 
the quit- rents \ and it was holden that the adlion would not 
Ue againft him, but ought to have been brought againft fP. 
But if A, had had notice not to pay it over to IV. becaufe it 
was not di^e^ and then he had paid it over, the a£tion would 
have Iain againft him. 

In ajfumpfit for money had and received to the ufe of the 
plaintiff, proof that the defendant was a married man, and pre- 
tending to be fingle had married the plaintiff, and made a leaf^ 
pf her land ^nd received the rent, woulc^be fufficient to main- 
tain the a£iion. For though the defendant not having a right 
to receive, the tenants were not difcharged by his receipt, ye^ 
fhe recovery in this a<Slion will difcharge them. 

The cafe of Duttcn and Poole is very remarkable to ftew how 
far the law goes in giving this a£tion to the party interefted. 
There the plaintiff declared, that his wife's fatherbeingfeifedof 
land now defcended to the defendant, and being about to cut 
^QWn 1000/. worth of timber for his daughter's portion, the 

defendaot 
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defendant promifed the father^ in confideration that he would 
forbear to fell the timber, that he would pay the plaintiff tho 
daughter loco/. After verdict for the piaintifF upon non of- 
fumpfity it was 'moved in arreft of judgment that the adlion 
would not lie for the daughter, but ought to have been brought 
by the executors of the father. But the court faid it might have 
been another cafe, if the money had been to be paid to a ftran* 
ger, but it is a kind of debt to tU child to be provided for, and - 
therefore affirmed the judgment. Yet in the cafe of Pim^ni Cited In Sit 
Morris where the fon promifed the father, that in confideration ' J****"* 
that he would furrender a copyhold to him, that be would pay 

a certain fum to his fifter, for which (he brought the a£iion» 

it was holdcn that it would lie for none but the father ; and 

the reafon given is, that where the party to whom the promife 

is to be performed, is not concerned in the meritorious caufe 

of it, he cannot bring the action. And therefore where the i Vent. $« 

piaintifF declared, that whereas P. was indebted to the plain* 

tiff and defendants in two feveral fums of money, and that 9, 

(Granger was indebted to P«, the defendants, in conftderatioo 

that P, would permit them to fue the ftranger in his name^ 

promifed to pay^the fum P. owed the plaintitF, and alledge4 

that p. permitted, and they recovered j after verdiS for th^ 

piaintifFjudgment was arreited, becaule the piaintifF was a 

mere ftranger to the confideration ; but a cafe being then cited 

of a promife made to a phyrician,that if he did Tuch a cure he 

Would give fuch a fum of money to himfelf, and another to hit 

daughter, in which it was refolved the daughter might bring 

an ajfumpfu for the money, the 90urt agreed to it, and faid tbo 

nearnels of the relation gave the daughter the benefit of the 

confideration performed by ber father. 

And perhaps in thefe days the other cafes would receive ^ 
different determination, as the courts have been more liberal 
than formerly in extending the benefit of this adion, 
' As this action may be brought upon an implied promife, it 
will be proper to fee bow far and in what cafes a hufbanu ia 
liable on his wife's contrails } and the reafon why a- bufband 
Oiall p)y debts contra(^ed by his wife, is upon the credit the 
law gives her by implication in refpecS of cohabitation, and \% 
like credit given to a fervant, and therefore where they part 
by confcnt, and an allowance is made her, it is prefumed 
fbat (he is truHed on her own creditt And ber hutband is difi 

rtar^cd \ 
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Tfodd $nd charged ; therefore where the plaintifF, who was an apotho^ 

|!Vc. Haih cary, fued the defendant who lived in Chichefler for phyfick 
q*c* adminiftcred to his wife in London^ who had been parted by 

i Ravm. 444. confent for five years, and on feparation articled to allow her 
^•^* 20 /• per annum^ which he accordingly did, and it appeared 

that the plaintiff did not know her to be a feme covert at the 
time when the medicines were given ; ptr Hqlu if hufband 
«nd wife part by confent, and the hu(band fecure her an al- 
lowance, it is in confideration that he (hall not be charged 
any more by her, and a perfonal knowledge is not neceflkry, 
fo it be publicly known, and fuch public notification need 
not be at London^ where the debt was contradled, but it is fuf-» 
Acient if it be where the parties lived, viz. in this cafe at Chi^ 
^htfter\ but if the debt were contracted in fo fhort a time af- 
ter the agreement, as that it could not be known at London^ 
the hufband would be liable. 

But if the hufband turn away the wife, he fends credit with 

her for reafonable expences j to which purpofe the cafe of £«/- 

ton and Prentice^ M. 18 G. 2. 5. R. it very ftrong : The dc^ 

fendant and his wife lodged at the plaintiff^s houfe, who was 

a milliner, during which time £he furnifh^ the wife with 

many things without the privity orVronfent of her hu(band, 

which however he paid for, but forbade the plaintiff to truft 

his wife any more : About twelve months after the defendant 

turned his wife out of doors, who went to the plaintiff, and 

was by her furnifhed with apparel fuitable to her degree ; and 

for this debt the plaintiff brought the a£lion, and had a verdid ; 

and upon motion for a new trial it was denied ; for when a 

man turns away his wife, he give^ her a general credit, and 

|.aoj(«orth ^«</ the prohibition is gone and fuperfeded. But if the wife elope 

f *on"io w. 3. fr^*" ^^^ huflaand, he (hall not be liable though the tradefmaq 

|»r H(»it. y^\iQ trufls her has no notice of the elopement. — It is fuffi- 

^f, 113. * cient for the hufband to give general notice that tradefmen, 

g-iife m8. ^c fhould not trufl his wife, ThoMgh the hufband and wife 

cohabit, yet he may forbid any particular tradefman to trufl 

her, andfiich prohibition to the tradefman^ fervantjs fufficient, 

I 8^!fi M?« Where an ordinary working man married a woman pf the 

like condition, and after cohabitation for fome time left her, 
and during his abfence the wife worked ; an adion being 
brought for her diet. Lord Ch. Jufl. HeJ^ held, that the mo- 
(i^v (he earned (hould go to keep her. 
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In anadion for meat found and provided for the defend- nMtdnd 
ant. Lord Raymond h^d that the plaintiff could not give cvi- fao?V.^'* 
dence of meat found for the defendant's wife who lived (cpa- Str. 117. S. 1^1 
rate from h\tt\^ but the plaintiiF agreeing not to bring ano« 
thef a£tion^ he left it to the jury. 

But where the plaintiff declared that the defendant Was in- J**^» *^ ^^' 

£• 31 Ca^ 

debted for meat, &c, found by the plaintiff at the defendaht's C» B, 
requeft ; and on evidence it appeared to be found for the dd« 
fendant's wife at his requeft in his abfence ; upon a cafe re* 
ferved it was holden, that a delivery to the wife at the huf- 
band's requeft, is in law a delivery to the hufband ; though it 
Vasfaid that it would be wrong in the cafe of a third perfon* 

Before I quit this point it may be netreffary to obferve, that Mmby m^JI 
even Cohabitation is only evidehce of an affent of the huf- ^^®"» * ^^^* 
band, and therefore in a fpecial verdi£l the jury ought to find 
the affent, and not the cohabitation. So they ought to find 
the goods neceffafy and convenient for the hufband*s eftate as 
Well as degree, for a high degree may have a low eftate. 

The plea of ne ungues accoupk in loyal mairimdnie^ is good Norwood aki 
Only in dower and appeal; and if pleaded to an a£lion on ^«v«n^"n> 
the cafe for a debt contracted by the wife, oil dediurrtr the G. a.K. Bi 
plaintiff will have judgment. 

Having fecn how far the hufband is liable to pay the wife's Salk. 114* 
debts, it may not be improper to fhew how far he may be be- 
nefited by her contrads, and he is intitled to whatever (he 
earns during the coverture, and therefore he alone muft bring 
ajfumpftt for work and labour done by his wife, the promifb 
in law being made to him i but if there be an expref^ pro- (^r. J. jjk 
mife to her they may join. 

Where a woman married a fecond hufband, living thellrft, StmtviiJe «^i 
iind the fecond not privy : As to what (he acquires by her o. i.'per * 
labour during cohabitation^ the fecond hufband will be en- Park«'C. fi 
titled to it, as fhe will be efteemed a fervant to him. Str. 1094. 

In an aftion for wages earned by the wife, La Ch. Juft* 
rcfufed to let the wife's confeiSon.of a receipt of 2CJ/. be given 
in evidence. . 

Cafe upon four feveral promifes, one of which Was tl|ion:l{ird- ftahdulpli «i 
tniffory note, to which the defendant demurred^ ahd the plain- R«g^ndo, Pi 
tiff had judgment ; to the other three counts he pleaded non 
ajfumpftt ; at the trial the plaintiff would have refted his cafe 
upon the count for mone^ lentj and offered the note in evi- 

denct I 
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rfence i but Eyre Ch. Juft. would not allow it» bectttfe thtt 
would be to charge the defendant twice for the {kme note 1 
the plaintiflF then would have "given evidence •f goods fold 
and delivered, which was likewife reftifed^ it appearing that 
the note was given for the fame goods. 

However, in common cafes u^najfumpja for money len^ 
the plaintifF may give a promiflbry note from the defendant in 
evidence, for the 3 ^ 4 Ann. c. 9. which enables the plain* 
tiflF to declare upon the note, is only a concurrent remedy* 

Jjfumpji upon a note of hand, dated the 10th of Ztpttmkiri 
payable two months after date, the memorandum was gene« 
ral of Michaelmas term \ and upon objection taken thai the 
fuit was commenced before the caufe of adion accrued^ the 
plaintiiF was nonfuited ; ftd quare% for in Proger*% cafe, 1 
Sid. 431. on a trial at bar, where the declaration in ejed* 
ment laid the leafe to be dated after the firft day of AUcbailmas 
term, and the declaration was of the fame term, it was 
holden to be' matter of evidence when the bill was filed, for 
if the bill was in fad (\led after the day of the fuppofed leafe, 
all is well. So in Dohfon and Bcilj 2 Lev. 176, in trover, the 
converfion was laid to be on the firft day of Ea/ier term, and 
the declaration was of the fame term j verdid for the plain- 
tiff and motion in arreft of judgment; but upon making ic 
appear that the bill was filed, and detlaration delivered after 
the firft day of the term, judgment was entred without any 
amendment ; for though the declaration being general relatel 
to the firft day of the term, yet the bill being filed at a day afrerj 
all relates to the filing of the bill by the courfe of the court. 
So in Tatlew or CaJiU v. Bateman^ 3 Lev» 13. upon like mo« 
tion in trover the court faid, it was well enough if the bill 
were filed after the caufe of adioh accrued, for no aAion can 
be depending, nor declaration delivered, until the defendant b< 
in in cujl$dia rnanfc. and that is never till bill filed, and it wai 
inferred to the fecondary to examine when the bill was filed. 
Yet in Vinahlis and Daffe^ in an aAion for a malicious proTe* 

cution, where the day of acquittal was laid to be after Aiicbael* 
mas term began, and the memorandum was general of Michoil 

mas term ; on motion the judgment was arretted ; but there ii 

was not ftiewed that the bill was filed after the firft^daj of tbf 

term. 

In trover the declaration was of Eajltr term, which begac 
8th jlfril^ the demand was the 9th Aprils but the plaintiff prov^ 

i0| 
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ing that the writ was not taken out till 2d May^ he obtained 

a verdid ; and on a cafe dated the court held that he Khould 

tiot be prevented by the fi(5lion of relation from fliewing the 

real truth of his cafe. 

The defendant wa$ arretted, and the writ Returnable be- ^' Hill|tf< 

1771* 
fore thecaufe ofadion accrued, but the declaration was fpe- 

bially intitled of a day in term fubfequent to the time when 

the caufe of adion accrued. Per Lord Mansfield^ tinlefs the 

plaintiff particularly make the writ the commencement of hit 

fuit, it i^ only to be confidered a^ procefs to bring the de- 

Fendaot into court ; and the record being fpecially intitled of 

a day in term, that mud be confidered as the day on which 

the bill wa& filed, and the time of the commencement of the 

fuit. So the plaintiff had a verdidl. 

• At common law it was holden that ajjiimpjit wo\x\i lie for .*Lc7. t|#.^ 
^nt on an e?;prefs promife, but not upon an implied pro- 
tnife, and fuch exprefs promife mud have been made at the 
fame time with the leafe, — But now. 

By II G. 2. c. 19. Where the agreement is not by dccd^ 
the landlord may bring cafe for the ufe and occupation \ and 
f in evidence any parol demife or any agreement (not be- 
ng by deed) whereon a certain rent is tcferved, do appear^ 
he plaintiff fhall not therefore be nonfui:ed, but may make 
ife thereof as an evidence of the quantum of the damages to 
\c recovered. And by the fame a6l, if the tenant for life 
lie before or on the day on which any rent was made paya- 
ble, upon any leafe which determined on the death of fucK 
enant for life, his executors may in an adlion on the cafe 
ecover the whole, or a proportion of fuch rent, according 
o the time fuch tenant for life lived of thelafl year, or quar« 
er of a year, in which thefaid rent was growing due. 

An executor brought an action for rent due to his teftatof Stt. li/ii 
ii his life-time, and for other rent due in his own time, and 
here was another count on a quantum meruit for the rent of 
mother mefTuage, in which he had not declared i% executor* 
fVfter judgment by default and a writ of enquiry executed^ 
jpon error brought, judgment was reverfed, becaufe thd 
iemands were incompatible; but perhaps, it would havebeetl 
lelped by a verdidt, becaufe for rent due in his own time he 
leed not declare as executor, and therefore if it had been 
lied, the judge ought not to have permitted him to prove 
rent due to himfelf in his own right, 

u 
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In cile for ufe and occupation of an houfe by pefmiffion of 
the plaintiff the defendant pleaded nil hahtit in itnementis \ 
and upon demurrer the court held it not a good plea, at it 
would be upon a leafe at common law, becaufe there an in^ 
tereft is fuppofed to have paflcd from the leflbr, but here the 
court muft take it that there was an exprefs promife, and 
therefore if the plaintifFhad an equitable title, or no title at 
all, yet if the defendant have enjoyed by permiffion of the 
plaintiff,- it is fufficient, and it is not neceffary for the plain* 
tiff to fay it is his houfe, any more than in ajfumpfit for gooda 
lbld« to fay they urere the goods of the plaintiff. 

If a man declare upon a fpecial agreement, and likewiie 
upon a quantum meruiU and at the trial prove a fpecial agree* 
ment, but different from what is laid, he cannot recover on 
either count, not on the firft, becaufe of the variance, nor 
on the fecond, becaufe there was a fpecial agreement. But 
if he prove a fpecial agreement and the work done, but not 
purfuant to fuch agreement, he (hall recover upon ^tquan^ 
turn meruity for otherwife he would not be able to recover at 
all : As if in a quantum meruit for work and labour, the 
plaintiff proved he had built a houfe for the defendant, though 
the defendant fhould afterward prove that there was a fpecial 
agreement about the building of it, viz. That it (houid be 
built at fuch a time and in fuch a manner, and that the 
plaintiff had not performed the agreement, yet the plaintiff 
would recover upon the quantum meruit^ though doubtleft 
fuch proof on the part of the defendant might be proper to 
leflen the quantum of the damages. And perhaps in the firft 
cafe put, the plaintiff ought to have been fuffered to recover, 
if there had been .a count on an indebitatus a(fump/it\ for 
though an indebitatus offiimpfit will not lie upon a fpecial 
agreement till the terms of it are performed ; yet when that 
is done it raifes a duty, for which a general indebitatus ajfunsp* 
fit will lie. 

And this point now feems to be fo fettled ; for in an a£lioil 
where th^e plaintiff declared on a fpecial agreement, and alfo oil 
a general indebitatus ajfumfjit^ the plaintiff failed to prove his 
fpecial count \ and then it was obje(fied that he ought not to 
be allowed to enter into proof of the general count t but Lord 
Mansfield fuffered him to go into fuch proof ; and the next 
day his Lordfhip declared in court, that he had aflcedMr.Juilice 
IVilmtt (who was then with his Lordlhip on the circuit) his 

2 opinioa 
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opinion on a cafe of this kind, which happened before him 
at Launcijton affizcs, and which had been mentioned on the 
occafion ; who faid he did not recoiled^ that particular cafe, 
but that the circuit pra«£tice, according to his obferv^tion, 
bad been on this diftindlion \ when the plaintiff attempted to 
prove the fpectal agreement, and failed in it, he was not per- 
mitted to go on the general indebitatus affumpjit* But his 
Lord(hip faid, he did not approve of that didinflion, and 
that his opinion after the confideration he had given it was, 
that where the evidence is AifHcient to warrant the plain- 
tiff's adion on the general count, fuppofing no fpecial agree- 
ment had been laid in the declaration, the plaintiff (hould be 
permitted to recover on fuch general count, though there be 
a fpecial agreement laid ; whether he attempts to prove fuch 
fpecial agreement or not : And that Mr. JuAice IVilmot in* 
tirely concurred in this opinion. 

Upon an ajfumpftt againft an executor or adminiftrator, s^ik. 196. 
the plaintiff muft prove his debt, though the defendant have 
pleaded plene adminiftravit ; for by that plea, though a debt 
be admitted, yet the quantum is not ; and therefore it differs 
from debt in which the plea of plene admini/lravit is an ad- 
'i^iOion of the debt, and therefore it need not be proved, 1 Show. Si. 

The plaintiff cannot upon this iffue give in evidence a copy 
of an inventory delivered by the defendant to the fpiritual Weli.oume ari 
^ourt, unlefs it be figned by him, though it be figned by the KyrcCh!'/.*^ 
•Ppraifers'} but he may give evidence by witneffcs, that the ?" J*^' *' 
^^cfendant had affcts, or if he give an inventory in evidence, he 
^^y fliew the goods were under-valued, (Note, a leafehold 
^ftatc not fold is affeis ad valorem : and affets in Ireland are 1 Bamcs 240. 
*flctshcre.) If in the inventory produced, the article con- ^'J'SS* 
^^f ning debts did not diftinguifh between fperate and defperate, SmUh and 
it Would be fufficient to charge the executor with the whole ^q^'^'^uL^^ 
P^imafacii as affets, and put it upon him to prove any of them r^r Hardw, 
'defperate, as if ihe-artitle were, " Item^ for debts due and ^'^' 
Owing, which I admit myfelf to be charged with when reco- 
vered or received." 

. And in the cafe of fperate debts, the executor may dif« Stlk.296. 
^Wge himfelf by (hewing a demand and refufaL 

If allets be proved in his hands, the defendant the executor Co.L. 283, 
nay give in evidence that he has paid debts to the value, and 
"^ccd not plead it. So he may give in evidence a retainer for his 
• 0WQ debt, or that the intefiate before marri::ge with the defen- 
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dant gave a bond to J. S, conditioned to leave the deFcnd&r 
500/. and that (he retained to fatisfy this obligation. So 
adminiftration be granted to a creditor, and after repealed s 
the fuit of the next of kin, the creditor may retain againft r h 
rightful adminillrator ; for where adminiftration is granted t 
a wrong perfon it is only voidable, but if it be granted in 
wrong dioccfe it is void, and in fuch cafe there could be xi 
retainer. 

Note ; If a man have bona mtabilla in feveral diocefes c 
the fame province, there mud be a prerogative adminiftra 
tion ; if in two of Canterbury 2nd two of Torky there mutt b 
two prerogative adminiflrat*ons, and if in one diocefe < 
each province, each bifliop mud grant one. 

Debts due by fpecialty arc dcertied the deceafed's goods 
that diocefe where the fccurities happen to be at the time 
his death. But debts by fimplc contrail follow the perfon 
the debtor, and are efteemed goods in that diocefe where cfa 
debtor refides at the time of the creditor's death. 

The executor, on the plea of plem admlnlflravUf canno 
give in evidence debts of a higher nature fubfifting, but mul 
plead them ; it will not be improper therefore in this place to 
confider how they ought to be pleaded. Where the days o< 
payment in the condition of a bond are paft^ the penalty is 
the debt, and therefore the ancient method of pleading cheni 
was to plead them fmgly, and fet forth the penalty only I 
but the common way now is to fet forth the condition like- 
wife. But where the days of payment were not incurred 9l 
the death of thcteftator, the executor can only plead the fum 
i\\ the condition, becaufe he may deliver himfelf from the 
penalty by performing it ; and if he refufe or ncglccl to do 
it, it will be a devaftavit. But where the day of payment \% 
paf)-, though the executor fet out the condition in his pl^'t 
yet he fliall cover aflcts to the amount of the penalty, unl^ft 
the plaintiff" reply f^er fraudeniy and on fffiie joined thereon» 
prove that the obIi?»ce offered to take a Icfs fum than ihcj** 
nalty, and not more than the executor had to pay. If lbctcf» 
tator acknowledge a recognizance, or enter into a ftaiatcvfitB 
condition for the pa}Fnent of a lefs fum at a future day, it ww 
be a bar to debts of an inferior kind, though the day of p^}'* 
ment be not yet incurred, becaufe it is a prefent duty, and i* 
on record, on which execution maybe taken out without fo'* 
thcr fuit i but a debt due by obligation is only a chofe in aftioAt 
aind recoverable by lawi and not a prefent duty as the sthcr f^* 
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If the eiiccutor plead 20 judgments, he confeffes aflcts for Ca. K. b. 49$^ 
fibove 191 and yet at his peril he muft plead all the judg- s*^^-3**» 
ments, for otherWifc if the creditor pray judgment of afl'ets 
^uando acciderint^ he (hall not be allowed for thofe not 
pleaded4 and if he plead five judgments, and one be falfe or 
fraudulent, and fo found, he is faddled with the whole debts 
fo if any one be ill pleaded. 

An executor pleaded, that his tcftator had entred Into a fla- C^. J. 35* 
tute which remairtcd in force and not paid; upon demurrer, 
becaufcnot averred to be for a juft debt^ the court held the 
plea good, for that it {hould be intended to be for a juft debt, 
and he who will take advantage of the contrary ought to (hew it. 

In debt for rent, though the Icafe be by parol and the term 3 I-cnt^*. 
determined, a bond out(landing cannot be pleaded in bar, 
for the contrail flill remains in the realty. 

If a judgment being pleaded, and per frauderh replied, and Silk.'jij. 
KTue taken thereupon, by evidence it appear the debtee was 
willing t6 take lefs than is recovered, it is evidence of fraud, 
jnlefs the executor (hew that he had not afTets to pay the fame^ 

Where upon the illiic of piene adminiftravit a verdidl is Marv Shipley's 
bund, that the defendant has aflets to part of the debt ; yet ^^^^»^^^* 'Sv 
Mdgment (hall be entered for the whole debt, but they? noni^ 
^r. de bonis propriis ought to be as to the cofts' only, and BankofEng- 
xccution ought to be taken out only for fo much of the debt, Itrl^Tf ^^°'' 
^r which the defendant is by the verdidi found to have afTets. 

If an executor fufFer judgment by default, it is a confc/Tion Ci. K. B.4in 
f aflcts fufficient to pay the debt, and therefore the (heriff S*'^* 3io- 
lay return a devajlavit to ^ fi.fa. if he cannot find goods of 
le teftator ; and if the executor do not plead fuch judgment 
^Aflnlajfets ultra io ^nolhtx adlion, but admit judgment to 
9 by default, it is aconfcffion of afTets as to that likewife. 
But a cognovit a^ionem is rtot a confeflion of aflcts. j^^^^ j^ 

Judgment againft B. in C. B. who after judgment enters ydv. 19* 
to a ftatute and dies, his adminiftrator brings error on the 
dgment, which is aflirmcd, and upon ayl/.y^. to have ex- 
ution, pleads payment of the ftatute, and nul ojfets ultra^ 
id it was holden a good plea ^ for at the time of the execu- 
m of the ftatute he could not plead the judgment in bar, and 
ercfore payment of the ftatute was no dtvaftavit. 

The (hcrifFto zfci.fa. having returned that the defendant ^i^f^nni 
■ executor ha(l wafted, he appeared at the return of the ai.^c"ii.* 
it and pleaded pUnc adminiftravit^ and traverfed the waft^ 
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Ante. Mig : On iffiic thereon, the inventory exhibited by t! 

fendant in the ecclcfiaftical court was allowed to be cv 
fufficient to put the executor to (hew how he had difp 
the goods and money mentioned therein. 

Ill ftrii^nefs, no funeral expences are allowed ag: 
creditor, except for the cofHn, ringing the bell, parfoh, 
and hearers' fees, but not for the pall or ornaments. 
The ufual niethod is to allow 5/. 
1 Lev 236. Upon the plea of ne ungues cxecuior evidence may be 

that the feal of the ordinary is forged, or the adminifl 
repealed, or that there were bona notabiliay for they ( 
and avoid the feal ; but evidence that another perfon i 
cutor, or that the teftator'was non compos^ or that tl 
was forged, cannot be given, for that would be to 
the proceedings of the ordinary wherein he was judge. 

a Sho^ Sr. If it be alledged that a fimple contraft debt is pai 

Vdry debt ought to be proved as well as the payment, 
an executor plead p/ene iidminijlravit to an action u 
bond, he mud prove the debts paid to be on bonds feal 
delivered. But in an aflion for a ilmple contra£l dc 
the like pica, proof of payment is fufficient, for if no 
it is a good adminidration. 

1 Rajm. 74^. Note ^ In fuch cafe the creditor may prove his bon< 

the debt due upon it, and the payment of it. 

Arnold and If an exccutor plead plene adminiflravity and thei^eupo 

Arnold, H. 6 is joined, the defendant has admitted himfelf exccuto 

G. 2. DT •' * 

EyrcCii. J. therefore cannot (hew that he onlya£)ed as agent for t 

ecutor, for then he (hould have pleaded ne unques ex 
But if he give in evidence a retainer, the plainti(Fcanr 
jc(^ that as executor de fon tort he cannot retain, n 
fliewing the will and who are rightful executors. 

YcH. 137. Jf * man bring an adtion againft an executor de fin i 

mtrft declare againfl. him as executor of the laft will and 
A'kir.fon ard "^^^^ J therefore if defendant plead a retainer he ou^ght t 
Kawfon, M. that the teliator made him executor ; and it is not cno' 
C. B. ^^y ^^^^ ^^^ teftator made his will, and ihat htjufieptoj 

oncre iejlamenti paid divers debts, and retained for a deb 

own. If he lb plead, the plaintiff may either demur f 

Str. I ic6. caufe, or reply that he is executor de Jon tort. But in fui 

Aiiir.3j2. ^j^g defendant may rejoin, that puis darrein continuance 

C'f adminidration have been granted to him, for fuch 
2 nift 
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tftration will Ipgiiimatc all intermediate a£ls, and junify a « 

etainer. 

Executors arc no further chargeable than they have aflets, 
nlefs they make themfelves fo by their own a<9, as by plead- 
ig a falfe plea, /, e. fuch a plea as will be a perpetual bar 
3 the plaincifF, and which of their own knowledge they 
now to be falfe ; as ne ungues executor^ or a releafe to him* x R. A. 9si» 
rif. But if he plead a former judgment had againft him by 
nother pcrfon, and nllultra^ and the plaintiff reply ^^ryr^tf. 
fnf, and it be fo found, yet the judgment (hail only be ^ 
onis tt/iatorh. 

If an executor plead plene adminiflravif^ and the plaintiff 
cply that he fued out his original fuch a day, and that thp 
lefendant had affets then ; and the defendant in his rejoinder 
akes iffue, that he had not aflets then : The plaintiff nee4 
lot give in evidence a copy of the original to prove the tinrp 
>f its being taken out, becaufe the defendant admits it by his 
cjoindcr. But if the plaintiff reply affets at the time of ex- * ^'^' 43«» 
libiting his bill, viz. fuch ^ day, and conclude his replica* 
tion to the country ; (which in fuch cafe he may ;) though 
the plaintiff lay his bill to be exhibited on the firff day of the 
term, if in fa£l it were exhibited afterward, the defendant 
(hall have advantage thereof on the evidence, fo that he 
Diail not be bound for what he paid before. The difference 
between thefe two cafes depends folely on the manner of the 
plaintiff's replying ; tor in the firft cafe, the plaintiff alledged 
the time of fuing out the original, as a di{lin£l pofitive fa(5l, 
and concluded with an averment ; and fo the defendant was 
fit liberty to take iffue in his rejoinder, ^ the time of the 
prlginal's iffuing, or on his having affets : but in the laff 
pifC) the defendant had no opportunity of putting the time of 
pxbibiting the bill in iffue \ but was obliged to join in the iflue 
(akcn by the plaintiff, that the defendant had affets at the day 
the plaintiff exhibited his bill, and the day mentioned in the 
replication, being alledged under a viz* is totally immaterial. 

On plene adminiftravit he may give in evidence, that he was i Mod. 174, 
3Ut executor durante minon'tate^ that he paid fuch debts and le- 
gacies, and that he had delivered over the refidue of the tefia- 
:or*s perfonal eftate to the infant when he came of age, for 
lis power then ceafes, and the new executor is liable to all 
Melons. But he will be anfwerable for as much as he has 
/vafted^ and the new executor has his remedy againft him -, — 

L 3 but 
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but quan^ whether he is liable to other men's fuits ? lit 
I Mod. 175. it is faid he is not, but in 6 Co. Packman s cafe, 
and Latch. 160. it is faid he is, and that feemsthe mod rea* 
fonable determination. 
Per Holt Ch. If ancxecutor compound with the creditors, and after at 

ialk. MSS. ' ^^^ ^^^^ of any of them plcsid pkne- admini/iravity proof of the 



I 



compofition would be conclufive proof of afTets, and the 
court would not fu(Fer him to give evidence of no aflcts. 

By 2 G. 2. c. 24. No attorney (ball maintain any aSion for 

fee until one month after he fliall have delivered a bill written 

in a common legible hand, and in the EngUJh tongue (except 

law terms and names of writs] and in words at length (ex- 

8alk.S(. cept times and funis) fubfcribed with his proper hand. It his 

w 3 Jac. 1! * \ittn bolden, i.That this aft may be given in evidence on the 

general ifliie. 2. That it does not extend to the executor of 
an attorney. 3. Nor to bufinefs done in conveyancing. 
2 Barnes 18. The court will upon motion ftay proceedings till the 

plaintiff has delivered a bill. 
I Raym.735, In a fpecial ajjumpftt the plaintiff muft prove his declaration 

cxprefsly as laid, therefore if the agreement be to deliver mer- 
chandiaiajle corn, proof of an agreement to deliver good corn 
At Salop, 1744. of thcfccondfort isnot fufEcient: So where the agreement de- 
clared upon was to fell the plaintiffall his merchandizable (kins, 
and the agreement produced by the plaintiff, and (igned by tho 
defendant was fo, yet the agreement of the fame date entered in 
the defendant's book, and figned by the plaintiff, being to fell 
all his merchandizable calvQ (kins, the plaintiff was nonfuited. 
D. of RutlanJ I'^e plaintiffdcclared upon a promife to pay fo much money 

Ta g! ?/p"cr upon thc plaintiff f transferring fo much Souib-Jea (lock ; at 
R i)m. c^. J. ihe trial the note produced appeared to be to pay on a transfer ^ 

to the defendant or his order ; and this was holden to be a vari- - 

H«yes, oa, ance^and the plaintiff nonfuited. So where the contract declared^ 
^^^* 7^« on was to deliver ftock on the 22d of Jugufi^ and upon the trij 

the entry in the broker's book was a contrail for the opening, 
though itwas proved to be notorious that the books were to 
open thc 2 2d, and the broker fwore he took the'^22d-of ^afg-ij/?. 
and the opening, to be convertible terms. — But thefe feci 
rather to be cafes founded on the times to get rid of South-fid 
contra(5ls, than to be relied on as precedents in other cafes. 
Hob. 105. A mere voluntary curtefy will not have a confideration toup* 

''-''* ' hold an fijfumpfity but if fuch curtefy were moved by a requeft 

of the party, that gives an ajjumpfit ^ and therefore if the plain* 
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ifFdcclarc, that whereas the dcfendanthath fclonioufly flainy/. 
»c required the plaintift* to labour and do his endeavour to ch- 
ain the king's pardon; whereupon the plaintiff did do his 
ndeavour, Wz. in riding, ^c* and afterward in confideration 
^f the premifles the defendant did promife to pay the plain-* 
iff* 100/. it will be good : And note, in fuch cafe, if the plain- 
iff* couJd proveno riding, yet any other cffcdlua! endeavours 
ccording to the requeft would fcrvej and if the confideration 
vere future, that he would endeavour, fo that the plaintiff 
nuft lay his endeavour exprefsly; and ihe defendant would 
lot deny the promife, but the endeavour, he muft traverfe the 
rndeavour in the general, and not the riding in the fpeciaU 
\nA this leads me to take notice of a di{tin£lion between pro-c 
nifcs upon a confederation executed, and executory. 

In the cafe of a confideration executed the defendant can- jbij, 
not traverfe the confideration by itfelf, beraufe it is incorpo- 
rated and coupled with the promife, and if it were not then 
in deed avSted, it is nudum faSlum. But if it be executory, the 
plaintiffcannot bring his adlion till the confideration perform- 
ed, and if in truth the promife were made, and the confidera- 
tion not performed, the defendant mufl traverfe the perform- 
ance, and not the promife, bccaufe they are diflin£t in fadt. 
And therefore the plaintiff, when he alledges performance, ^^\^^ j, 
ought to alledge a place where ; and if he do not, (he defend- 
ant may demur for want of a venue* 

If the confideration be illegal it will not uphold an ajfumpftt ; ^ Lc^. 174, 
Is where the defendant in confideratkon of 2Qs. aflumed to pay 
{,0 5m if he did not beat J. S, out of fuch a dofe. But the aft 
;o be done mud appear unlawful at the time, otherwife the 
>romife will not be void. As if A. bring B. to an inn, and af* Winch, 4^4 
irming to the hoft that he has arretted B. by virtue of a com- 
Tiiillon of rebellion, in confideration that the hoft will keep B, 
IS a prifoner for one night, promife to fave him harmlcfs ; if 
B. recover againft the hoft for falfe imprifonmcnt, the hoft 
may have an action on that promife againft A. — But where fi. ydr, lo/t 
in confideration that the gaoler would permit J. his prifoner 
to go at large, promifed the gaoler to pay the debt, and fave 
him harmlefs, it was holden a void promife ; vide to the fame Ante las.* 
purpofe IVebb and Bljhopy ante^ and the cafes there cited. 

Where the aftion is brought upon mutual promifcs, it is ne* Hob. St. 
ceiTary to ihew they were both made at the fame timci or elfe 

L4 it 
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SaJk. ii». it will be nuiumfa6lum\ and though the promifcs be mutual, 

yet if one thing be In the confideration of the other, a per- 
formance is neceflary to be averred, unlefs a certain day be 
appointed for it; and therefore where A, had given B. a note 
for fo much money fix months after the bargain B. transfer* 
ring the (lock, and B. at the fame time had given a note to A* 
to transfer the ftock, A. praying, l^c* B. brought an action, 
and upon non ajfum^it^ Holt Ch. Juft. at Guildhall^ obliged the 
plaintiff to prove either a transfer, or a tender and refufalji 
within thefe fix months ; and faid that if J. had brought an 
a£lion againft B, for not transferring, he mud have proved a 
payment or a tender. 
Cr. J, 117. Where in an ajfumpfit two confiJcrations are alledgcd, the 

one good and fufHcient, the other idle and vain ; if that which 
is good be proved it fuiHceth ; And although he fail in the 
proof of the other, it is not material, becaufe it was in vain to 
alledge it \ but if both be good, both muft be proved. 
Cr. E. 79. Though the promife alledgcd be prove^d, yet if it appear to be 

made on a different confideration than is mentioned in the 
plaintifTs declaration, it is not fulHcicnt, or if it were made on 
the confideration alledged, and fume other thing befide. 
X R. A^ z\, ^^ nuilopaSfo non oritur aciio^ and therefore if A. in confide- 

ration that B. will make an eltate ac will to him, promife to 
pay, it is a void promife, for £• may immediately determine 
his will. 

If in confideration of a thing already done, without my re- 
queft, not for my benefit, and where I was under no moral ob- 
ligation to do it, I promife to pay money, that is nudum paSium^ 
and void. But if I were under a moral obligation to do a thing, 
and another perfon docs it without my requeft, and I after- 
WavA^n V. wards promife to pay, that is good. Therefore where a pauper 
'T'u.- e . ^nd ^^3 fuddeiily taken ill, and an apothecary attended her without 
chiij. Ti. 7 tne previous requefl of the overfeers, and cured her, and aftcr- 

^''- 3« wards the overfeers promifed payment, it was holden good, for 

they were under a moral obligation to provide for the poor. 
Cirtli.Sg, In ajjum^fu the pUintilf declared, that he had delivered 

goods to the iJefendantj which he promifed to difpofe of and to 
give the plainriff an account, ^V. the defendant pleaded in 
abatement, that he was baililf to the plaintitF to merchandize" 
the faid goods, and that he ought to bring account; and upon 
demurrer it was adjudged that here being an exprcfs promil^* 

to 
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€0 account, ajfumpfit will lie as well as account, and that 
'^vhcrcvcronc ac^s as my bailiff he promifes to render an ac- Salk-g, 
count. However upon that occafion, Holt Ch. Juft. told the 
piaintifF, that when it came to be tried he woulu not fufFer 
him to give all the account in evidence, or to enter into the 
particulars thereof, but that he (hould dire£l his proof only as 
to the damages which he had fudained for not accounting ac- 
cording to his promife. In fuch cafes where indebitatus af^ Salk. %i 
Jump/it is brought for money received ad computandumy it is 
neceflary to prove a mifapplication or breach of truft ^ for if a 
man receive money to a fpecial purpofe, it is not to be de- 
manded of the party as a duty, till he have negleded it or re- 
fufed to apply it according to the trufl, and fuch mifapplica- 
tion or breach of truft ought regularly to be laid in the de« 
claration, but the wane of it will be aided by a verdit^. 

Where the defendant has no way to come at the knowledge Raym. mi. 
of the performance of the confideration, the plaintiff ought to Hob. sV.*' 
give notice of it; otherwife where there is a perfon named, 
to whom the defenilant may refort and inform himfelf ; as if 
the promife be to pay as much as J. iS. paid, quia conjlat de 
ferfonaihe plaintifJ* is not bound to give notice j otherwife if 
the promife be to pay to the plaintiff as much as he fhall have 
of any other. 

By 21 Jac. I. c. 16. This aflion muft be brought within 
fix years after the caufe of adlion accrued ; but if the defend- 
ant would take advantage of the ftatutt, it is neceffary for 
him to plead it, for he will not be permitted to give it in evi- 
dence on the general iffue. 

If the defendant plead non ajfumpfet Infra fex annos, it is fufK- 2 Vent. 151. 
cieot for the plaintiff to prove a promife to pay within fix years 
without any other conflderation, for the plea admits a caufe 
of a£lion before the fix years. So if the defendant fay, '* prove Heyilng aiU 
*• it due and I will pay it," fuch a promife with a proof of the Hjiiiug per 
debt is fufficient, but a bare acknowledgment of the debt, or msV 
of the delivery of the goods after the fix years, is not In itfelf ^'*^-9S. C. 
a new promife, though it is evidence of one, as a non-delivery i Raym. 421. 
on demand is not a converfion in itfelf, yet is good evidence 
of a converfion. But in an a3ion by an executor for money owen ^md 
had and received to the ufe of his teftatrix, where upon this ^Voiiey, Salop, 
ilTue the defendant was proved to fay, <* I acknowledge the 
•* receipt of the money, but the teftatrix gave it tome;" Mr. 
Biiron Cliuc directed the jury to find for the defendant : For 

fuch 
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fuch an acknowledgment coul J not amount to a promife t^ 
pay, when he infiftcd he was intitled to retain. 

In ajfumpfit on a promiflory note, the defendant pleaded non 
cjjumpfit infra fex annos : And an the trial it appeared that the^ 
defendant was furcty in the note fl^r J, S. and that fix ycari 
were elapfed fince the note was given, but that upon a demand 
within fix years the defendant faid, *' You know I had not any 
** of the money myfelf, but I am willing to pay half of it.** 
The judge was of opinion at the allizes that this promife toot 
it out of the fiatutc, but the jury found for the defendant: 
And •n a motion for a new trial, the court held clearly that 
the judge was right j that this promife was fuflicient ; and 
granted a new trial. 

If there be feveral defendants, and they plead nan afflunpfimnt 
mfrafcxannosy proof of a promife by one within fix years is not 
fuiRcicnt to charge him, for the adtion is joint. If the defend- 
ant plead non ajfumpfit Infra fex annos ante diem impetrationh 
brfvisy and the plaintiff" reply t^ucd ajfumpfit infra fex annoSy viz. 
fuch a day : Upon evidence the plaintift'is not obliged to prove 
the taking out the original, becaufe there is a particular 
day mentioned in the replication ^ but if no particular day bo 
named, the plaincifF mud prove the taking out the original,-— 
There feems but very little foundation for this diftinfiion; 
for though a particular d;iy be named in the replication, yet 
the plaintiff' is not bound to prove a promife on that day.— « 
The manner of pleading to avoid the neccllity of proving the 
original at the trial feems to be miffaken ; for to do that the 
plaintiff* (hould reply that he fued forth his writ on fuch a day, 
and that the plaintiff* promifed within fix years of that day, 
and conclude with an averment > and then the defendant is at 
liberty to take iffue in his rejoinder, on the time of the wrtt*s 
being fued out, of on the promife being made within fix years 
of the time mentioned, they being alledged in the replication 
as two diffintfl U{\s'^ and when the defendant takes iflue on 
oneof thofe fad?, he admits the other to be true, and confe- 
quently it need not be pr<»ved. 

The defendants were executors of the executor of ff^. IFn 
and in an adlion o{ ajfumpfit^ pleaded non ajfumpftt infra fex an* 
nosi the plaintiff^ replied, th.it on the 3d Juneii G, 2. he fued 
out a bill of MiJdlefix againft the defendants, and that the tcf- 
tator in his life-time promifed to pay the demand within fix 
years before the biU ol A^iJjlrfiw fued out.-— The firft item in 

th« 
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the bill whereon this demand arofe, was in 1746, and all the 
items except the latt were above fix years ftanding before tho 
bill o^ AftddUfex fued out. Mr. Njrton infixed for the plain- 
tiff, that the lad item being within fix years, and (his being a 
current account, never liquidated, (hould draw the former 
items out of the itatute : But Denifon J. held that the claufe in 
the ftatute of limitations about merchants accounts extended 
only to cafes where there were mutual accounts, and recipro- 
cal demands between two perfons : But if there were only a 
demand by J. againd B. in the common way of bufinefs, as 
by a tradefman on his cudomer, that cannot be called mer- 
chants accounts : And he was very clearly of opinion that in 
this cafe, the ftatute was a bar to all demands of above fix 
years ftanding. 

If an executor bring ajfumpjtt on a promife made to his tef- Creen <». Crar^i 
tator, and the defendant plead that he made no promife to the ^\^ msS^ ^* 
tcftator within fix years ; if ifiue be joined thereon, a promife 
€0 the executor within fix years will not maintain the ac- 
tion. 

If an executor take out proper procefs within a year after Cawenmi 
the death of his teftator, if the fix years were not lapfed be- jrC^'a^cB 
fore the death of the te(iator, though they be lapfed within 
that year, yet it will be fufEcient to take it out of 21 Jac* i. 
c. 16. by the equity ofy>J7. 4. 

So if an executor bring ajfumpjit^ but die before judgment, Fiti.iSj. 
tnd the fix years run, his executor may notwithftanding bring 
a fre(h ai5tion, fo as he'bring it in a reafonable time, which is 
to be difcufied at the difcretion of the juflices upon the cir- 
cumftances of the cafe. And note; Though affUmpfit be not Firi.Si, 
within the letter of the provifo of 21 Jac, i. which excepts 
perfons beyond feas, yet it is within the equity of it ; therefore 
whera the plaintiff' replied to the plea of non ajimpfit infra fex 
anms^xYi^t he was beyond fea till fuch a time, after which he 
brought the adion at fuch a day, it will be good. But the 'Show. gff. 
plaintiff would not have been excufed by the defendant being 
.beyond fea before the ftatute of 4 W 5 Ann. 

Jffiimpjit in confideratlon that the plaintifFat the defendant's Stlk. 4ix. 

rcqueft would receive A, and JB. ut hofpites and diet them, the 

defendant promifed to pay. The defendant pleaded non ajfump^ 

Jit infra f$x annos^ and on demurrer it was holden to be no plea, 

for it is not material when the promife was made if the caufe 

of 
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pf aiSion be within fix years, therefore the plei ought to haycs 

been a^'io nonaccrev\t infra ft x annos. 
p«wer«fi If an a£lion be properly commenced in an inferior court 

H^- ^ c, B. withm the fix year^, and the defendant remove it by ha. cor. 

to the K. B. the ftatute will be no bar though the fix years be 
If^row^^M clapfed before the removal. And note ; A capias is good with- 
jj^ O.9. out an original, as well as a latitat without a bill of MiddlifeXm 

WhiieW.lE. ^^^ ^ latitat fued in the vacation will by fidlion of law favc 
1760. i;. B. the limitation of time, unlpfs the defendant in his reJQinder fct 
***^"^^^** out the very day on which the latitat iflued. — If the pjatntif 

woqld take advantage of fuch procefs, he muft (hew that he 

has continued the writ to the time of the a£lion brought, and 

muft fet forth that the firft writ was returned : For if the de- 

« • 

fend ant plead non ajfumpfit infra fex annos ante exhibition^m biHit^ 
and ifTue be taken thereupon, he cannot give the latitat in evi- 
dence \ for a latitat may either be the commencem,ent of the 
action, or only procefs to bring the defendanP into court; 
and as procefs it may be fued out before the caufe of adion 

y^qd $9d accrues : As where the defendant pleaded a tender before ex- 

ficwron, Tr. hibiiing the bill, the plaintiff replied a latitat fued out before, 

the defendant rejoined non ajjumpftt before fuing out the latitat^ 
find on demurrer had judgment. 

^, K, B, 444. In an indditatus affumpfit on a promife to pay on demand, 

the defendant pleaded non affumpfit infra fex annos \ the plaintiff 
demurred, becaufe the plea (hould have been, that there hll 
i)ccn no demand within fix years, or non affumpfit infra fix om^ 
pos after demand. But the court held that an indebitatus af 
fumpfit (hews a debt due at the time of the promife, and theife- 

Pf^wei and fore the plea good ; but if the promife had been of a collateral 

4*9^'^'. *^' thing vvhich would create no debt till demand, it might be • 

ptherwife. In fuch cafe the plea is auoda^io non accrevit ith 
fra fex annos. 

^ I»und. 3;. Where a mere duty ij promifed to be paid on requeft,isio 

?* * *" * confideration of 10/. lent to the defendant, he promifed topay 
^t on requeft, there no adlual requeft is neceflary, but the bring* 
ink!; the action is itfelf ^ fufficient demand. But it i$ otberwifp 
on a promife to pay a collateral fum on requeft ; ^s where the 
defendant promifed to pay 40/. on requeft if he did notpcrforq 

pr. J. 515. an award, there an adlual requeft is neceflary, and muft be let 

forth in the declaration, sind fapius requfitus will not fcrve. 

I Lev. 142. T^hg defendant may in this ailion (whether it be a generij 

%x fpecial affunipftt) upor* the plea of non ajfumpfit^ which is the 
' • general 
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reneral ifluc, (for if the defendant plead not guilty, the pjain- 

:iffmay demur, though if ifiue be joined thereon and a verdift 1 Sid. ^'fii 

br the plaintiff, it cannot be moved in arreft of judgment) 

give in evidence any thing which proves nothing due, as the 

delivery of corn or any other thing in fatisfadlion, or a re- 

leafe 5 fo he may give in evidence performance. And though Silk. i^. 

in Pitz. and Freejione^ i Mod, 210. a diftinfltion is taken be* 

tween a general and fpecial ojfumpfit^ and it is faid that in the 

laft cafe payment or any other legal difcharge mud be pleaded, 

yet that diflindion is not law ; but in both cafes the defend* Per Hole, ^t 

ant is allowed to give in evidence any thing that will difcharge mss^* 

the debt, fo he may give in evidence an ufurious contrafl, be- s^'i'jj^o'tj^*. 

caufe that makes it a void promifd« Odt/str.85/ ' 

Note ; That a proitiife before it is broken may be dif- a Lev. 144. 
tharged by parol agreement : But after it is broken it cannot ^""i^^',®* ^^^^ 
be difcharged without deed by any new agreement, without 
fatisfa£lion. 

So he may give in evidence on the general iflue, that he was 
an infant at the time of making thfe promife. For the gift of o\\\^. Hift. of 
the aflion is the fraud and delufion that the defendant has of- * ' ^^* 
rercd the plaintiff in not performing his promife, and therefore 
whatever goes to (hew there was no contraft, or that it was 
performed or releafed, or that there was no confideration, goes 
fo the gift of the adllon, becaufe there could be no delufion 
or fraud to the ptaintift* at the time of the adion brought. So Legiife ani 
he may give in evidence that the plaintiff has a partner, for st^'sxo"'^^ 
then it would not be the fame contract \ or that the promife 
was made by him aiid another jointly ; though in regard to SegartfoiRan- 
this there has been fome latitude of late in the condud of moft car a *^* *^ 
judges, who will notnonfuit a plaintiff on fuch evidence, un- 
lefsit appear clearly that the plaintiff knew there were more 
partners than he has brought his adion againft, for he gave 
credit only to fuch, and therefore the law may well raife an af- 
fumpftt in them dnly. And in a late cafe, where two perfons ^»«« «'• Shute^ 
were partners, and the plaintiff dealt with them as fuch, and b.'r. 
intitled his account ** Cole & ShutCy* but brought his aftion 
againft one only, and was nonfuitcd at the afUzes; the court 
ftt afide the nonfuit, and granted a new trial. 

Matters of law that do not go to the gift of the a6l!on, but ta 
the difcharge of it, are to be pleaded, as the ftatute of Jimita- 
lions* So if a le(^ fum be paid before that time^^becaufc that 

If 
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is not a performance which deftroys the being of'a promife^but 
a collateral agreement that fupplies the performance of it ; 
But fuch evidence may be given m mitigation of damages. 

In indebitatus ajfwnpfit for goods fold, the defendant pleaded 
non ajfumpfity and gave in evidence that he became infolvent, 
and that the plaintiff and his other creditors figncd a letter of 
licence to authorize him to recover monies due to himj ^od 
after that having notice of all that he had recovered divided 
It, aiiJ by agreement took 4/. in the pound, and the plaintiff 
and other creditors figned a general releafc to the defendant) 
the plainiifF pretended that the defendant gave him a note 
promifing to pay the intire debt, if he would fign the rcleafe, 
and produced the note. But it was holden that the releafc 
was good evidence for the defendant on the non offitmffit in 
&is adion, and that the plaintiff ough( to declare fpeciafl? 
upon the fpecial promife. 

Proof that the plaintiff waS a bankrupt at the time of tb< 
work and labour done, would be fufRcient to nonfuit him. 

If A*, give a letter of attorney to 5. to receive money from 
C and after bring ah a^ion againft C C cannot giVc in evi- 
dence (otherwifd than !n mitigation of damages) that be has 
paid the money to B. fince the adlion brought, for the bring* 
ing the adion is a revocation of the letter of attorney. 

A. being indebted to B. indorfed a bill of^ exchange to bimt 
and afterward on ajfumpfit brought againft him by B. gave it 
in evidence, and that it had laid fo long in his hands after it 
was made payable ; but this was difallowed, becaufe a bill 
fliall never go in difcharge of a precedent debt, except it be 
fu agreed ; though not applying for payment in a reafonable 
time, feems fit to be left to the jury as evidence of fucb 
agreement. 

J3. brought an a£lion for money had and received againft Ah 
and A. gave in evidence the payment of 20 guineas to the fe- 
cretary of a foreign minifter for a written prote£lion for B. 
and likewife his journeys and expences in getting it. Mr* 
'RzioxiGlarki diredled the jury, that in cafe they believed the 
application for this protection to be by the order of the plain- 
tiff on his own motion, to allow thefe fums in the account^ 
but if they thought the advice to get fuch protection came 
from the defendant, then to allow him nothing; and ac- 
cordingly the jury, who knew the defendant to be an artful 

dcfigning 
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defigning fellow, and the plaintiff an ignorant young man» 
who had been drawn into the difliculties he was under by 
the defendant who a(3cd as an attorney for him, gave a 
verdiiEl for ihe plaintiff without allowing the defendant any 
thing on that account. 

One lends an infant moncv^ who employs it in paying for Salk. 179*. 
neceflaries, the infant is not liable ; for it is upon the lend- 
ing that the contracl maft arife, and the infant's applying the 
money afterwards for neccfTaries, will not by matter ex poji 
fa£l9 intitle the^plaintiff to an ajflion ; but perhaps if the plain- Ct. K. B. 19^ 
tiff prove that the money was lent to buy neccfTaries with, 
and that it was laid out accordingly, he would be intitled to 
a verdid. 

jljfumpjit ^oT goois fold> the defendant pleaded non-age, Cr, J.494* 
the plaintiff replied they were pro hecejjario vl^u et apparatu 
^tad manutenttonem famiUa fua: \ the defendant rejoined that he 
kept a mercer's fhop at Shrewfl)ury^ and bought thofe wares 
to fell again, and traverfed that he bought them pjo necejja* 
sio^ t^c. and demurrer thereupon ; and per c *' : This buy- 
ing for the maintenance of his trade, thour'i he gain thereby 
ilis living, (hull not bind him, for an infant (hall not le 
l)ound by his bargain for any thing but for his neceflity, viz. 
diet and apparel or neccfHiry learning. But Mr. Baron 
Clarke in fuch an adlion before him, where the defendant 
gave his non-age in evidence, it appearing he had been fct 
up in a farm, and bought the (beep of the plaintifl^* in the 
way of farming, directed the jury to give a verdict for the 
plaintiff, and faid he thought the law ought not to put it ia 
the power of infants to impofc upon the reft of the world* 
And the Scotch law is agreeable to this determination. Fid^ 
irjkine\ Principles, /. i, ///. 'j. fix. However, in the Str. iotj. 
cafe of Wfwall and Champion Tit GuiUhall^ Lee Ch. Juft, 
would not fuffer the plaintiff to recover for tobacco fent to 
the defendant, who fct up a Ihop in the country, he appear*- 
ing to be an infant ; for the law will not fufler him to trade, 
which may be his undoing. 

A copyhold cftate devolved on the defendant when he was an Ev^Kn ftj«. 

infant of fix years of age : A fine was affefledj and he was ad- *?• ^^'^J!^.'**''* 

mitted to the eftate on his coming of z^c, Jljfum^it vi^% s* G. 3. 

brought for this fine, and upon the cafe referved the quef^ion ^^" ''*'* 
was, Whether ajfumpfit would lie for the fine, which the jury 
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found to be a reafonable one ? The court held clearly that the 
a£lion lay : And per Titles Juft. \i ajfumffit had been brought 
againft the infant during his minority, it would have lain. 
Debt in this cafe may not lie againft an infant, becaufe he 
cannot wage his law ; but if an infant take a leafe for years 

|Bnlitr. 69. and hold, he itiay be charged in debt for that rent. If an 

infant be bound for nccefTaries, a fortiori he is for an oki 
line, which is neceflary to intitle him to receive the rents 
and profits of his eftate, thereout to provide neceflaries. But 
in this cafe it is clear beyond all doubt, as he has confirmed 
the contraft by his enjoyment fince he came of age. 

Lord Bacon in his maxims to illuftrate his eighteenth rule, 
'' perfona conjunHa aqitiparatur intereffi froprio" fays that if 
one under age contra<S^ for the nurfing of- his lawful child, 
the contra3 is good, and ihall not be avoided by infancy. 

|tr. x6S* So neceflaries for an infant's wife are neceflaries for him^ 

but if provided only in order for the marriage, he is not 
chargeable, though (he ufe them after. 

But though a promife by an infant will not bind him un- 
lefs for neceflaries, yet he fhall take advantage of any pro- 
mife made to him, although the conflderation for fuch pro* 

(tr. 937i mife were the infant's promife; as in the cafe of Z/^// and 

IFard^ where the plaintiff an infant recovered in an a£lioa 
on mutual promifes of marriage. 

Str.690. ^j^j j^^jg . j^ goods not neceflTaries be delivered to an in- 

fant, if after full age he ratify the contract by a promife to 
pay, he is bound. 

Capper and , An infant bought a chariot and horfcs, and within age gave 

Tr!^i9'cir. * finglc bond for the money, and afterward at fiJI age pro- 
Pft'^*« mifed to pay. In an aftion oi affumpfit this matter was 

found fpecially, and the court were of opinion that the con- 
U2i& was fo extinguifhed by giving the bond, that it did not 
remain fo as to be a conflderation for this promife at full age, 
and gave judgrfient for the defendant. 

As it is very common in ojfumpfit for the defendant to plead. 
non ajjimpfit as to parf, and a tender as to the reft, it is pro- 
per to be known that upon fuch an iffue it is fufficient for 
the defendant to prove a tender of the money in bags, or yn- 
c Co. 115. told, for it is the receiver's bufinefs to tell it; but if the 
^^ 74- defendant fay, <* Here I am ready to pay you/' and yet hold 
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he bags all the time under his arm, it would not be a gcR>d 
ender. 

And note ; that a tender cannot be pleaded after an im^ 
arlance^unlefs within the firft four days in term, except un- 
er particular circumftances the court give leave fo to do ; as Baliey and 
irhcre the writ was returnable in Eafter term, land declara- Tnte***^ 
ton not delivered till the day before the efibign day of 7ri- <^* «• c. B. 
///, and the defendant lived in Sbropjbirt^ fo that the agent 
oald not get inftrudions in time. 

Where there is no certain time in tfaepromife for the pay- Femnd and 
lent of the hnoney^ the defendant is to be always ready to g?i. c. B.* 
ay, and when he phsids femptr paratus the plaintiff mufl in ^^^ Johnfon 
is replication (hew a fpecial requeft and refufal, if there be Lutw '^24!^° * 
ny, for the requeft laid in the declaration is not material ^^'^'^^^ to be 
or traverfable. 

Note ; the jury may in this a£lion, if they fee reafon, give Boidero and 
rfs damages than are proved : as fuppofe a promife to pay ^^ l,'\7'c^r 
Dr an horfe a farthing a naik doubling it each time ; or a a.pcrH^iet 

Ch. T 

romife to pay tooo /• if the plaintiff cured the defendant's i vent. 65. 
ye, or fuch like. *^7» 



CHAPTER III. 



Of the Adlion of Covenant. 



rH £ R £ is no fct form of words necefTary to be made i r. a. ^tS^ 
ufe of in creating a covenant, and therefore any will *^^*7»* ^* 
> which (hew the parties concurrence to the performance* 
a' future a£l ; as when a IcfTee covenants to repair, '* Pro« 
ded always and it is agreed that the lefTor (hould find tim* 
t/' this makes a covenant on the part of the lefTor. 

Though covenant lies on a deed poll as well as on a deed Saik. 197. 
dented, yet the parties muft be named therein i and there* 
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If ^/. fsr a T2ljable ccc^dentioc proa Hie bv deed 
do a cenaia thing, cafe will net lie, boc cofvexunt 9 as 
>£ recovered^ a debt againfl £. £• paid the c oadc a mari^^ioo; 
upon which if. rekakd all a^iocs, czecacioos ffc. hj d^^ced, 
and bj the (ame deed prooiifed to difcharge all writs of 
cuttcn againft B, upon the fald judgment. 

If the covenant be joint, yet if the intereft be (everal,. 
covenant fhall be taken to be (evera!, and though the c 
nant be joint and feveral, jet if the intereft be joint 
action muft be fo too : As if J. covenant to do an 
the benefit of B. and D. and enter into bond to them ii c^^^fiS* 
bet iorum for performance, the intereft being joint each ^^^n* 
not bring a feparate adion ; but two may bind thcmfar Mfe$ 
jointly and feparately to pay money, and the oUig^ C/ 
fue which he pleafes. 

If feveral covenant jointly and feverally, a itkahnc^^ 
one it a defeafance to all ; but in fuch cafe if J. coweP^ 
that he will not fue B. yet he may ftill foe the reft, for tbcMigh 
a covenant that is a perpetual bar, to avoid circnity of afiiflBt 
if conftrued arelcafe, yet it is not fo in iu nature, and tliM* 
fort wh«rc he has a remedy left againft the reft, it ftuH ^ 
3 confcrB*^ 
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^onftrued a covenant and no more. So two deeds made at the On. K. B. lat* 
iame time between the fame parties, that have not a reference 
the one to the other, (hall not be conftfued to be a defeafancc 
the one of the other. 

And note, that in cafe ofleafes for years, thi defeafance ttimblvtf, 
tnay be after the firft deed, but it would be othcrwife in cafe «c^i^L Tr/iS 
oT freeholds of corporeal Ifiheritances. * '7 Geo. i« 

Indenture betweemJC^/rand another of the one part^ and Vate yeU» 177* 
of the other part, among other covenants one was thus : ** It is 
** agreed between the parties, that Tate (hall enter into a bond 
« to pay JlolU 160/. by fuch aday^" HoUedhdy the money not 
being paid, his executors brought covenant againft taUi and 
the court held that he who furvived ought to have the a£lion« 

If in covenant againft two there be judgment by default sLcy.6); 
'igainft one, and the other plead performance, which is found 
for him, the plaintiff* fhall not have judgment againft the other* 

If two men leafe for years, and covenant that the leftee fliall Soy 86. 
enjoy free from incumbrances made by themi this fhall be 
taken to be feveral as well as joint. 

Note ; If the cofvenant be joint, and the aSion brought only Vernoii i^l 
againft one, advantage mutt be taken by pleading it in abate- ^'oco?». ' 
ment. But where it is brought by one covenantee wh^^e there * ^'^^ 4«o- 
are feveral^ advantage may be taken •f it without pleading it 
ia abatement by craving oyer, and demurring generally ) Note, 
tenants in common ought to join in the adion of covenant Co. l. 198. 
for rent. 

jf^ covenants that S, (hall ferve/). as an apprentice for feven Bf. Covenmti 
j^ears and dies ) if B. depart within the term, covenant will '^' 
lie againft the executor of A. though not named. 

Covenants real, or fuch as are annexed to eftates, fllall de« 
fcend to the heir of the covenantee, and he alone (hall take ad* 
vantage of them. As where the leflee covenants with the lefTor, 
his executors and adminiftrators, to repair, the heir of the lef* 
for may have covenant, though not named* Soif >f. covenant HI. Com. 19^1 
to make a new leafe to J. S. at the end of the term J, S. dies 
before, his executor may bring covenant, though not named. 

Where the plaintiff' declared, that the defendant Mi to the a Uti6« 
plainti^'s teftator certain land, and covenanted with him, his 
lieirs and afligns, that he fliould enjoy againft him and Sir P. 
yanUriy and all claiming under them ^ and affigned for breach^ 
that one claiming under Sir P. f^anlon ejected bis teftator, it 
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was obje^ed, that the a£lion ought to have been brought by 
the heir or afllgnee. But it was holden that the eviction bc- 
/ ing in the life-time of the teftator, he could not have an heir 
\ or aflignee of this land, and fo the damages belong to the ex- 
> ecutor, though not named. 
5 Co. i«. I The afHgnee of a term is bound to perform all the cove* 
/ nants which are annexed to the eftate, fuch as to pay rent^ 
/ repair houfcs, ^r. but if the leflee covenant to build a waif 
^ upon the premifles, it (hall not bind the aflignee unlefs he be 
cxprefsTy named in the covenant, and though he be named, 
Stlk. 199. ygj if the covenant were broken before the affignment, he (hall 

Burr- 1x71. ' to » • 

not be bound. 
Cartli. 319. J, leafes to* B, who covenants to repair, and affigns to y. 

*S, who dies inteftate, the leiTor may bring covenant againfl! 

the adminiftraf(^42C\^* ^' ^^^ declare againft him as an af- 

fignee. • 

Cr. J. 309: { If the le(Ice covenant to repair or pay rent, and grant over 

/ his term, yet covenant will lie againft him or his executors, 

J though the Icffor have accepted rent from th^e affignee. 

Jordan and So an aflitrncc who afliens over is liable to covenant for the 

Cowcl qG. 2. , . 

1 L»v.*2i5, rent incurredduring his enjoyment,and if covenant be brought, 
s ?k 8^°*' ^^ ^^y pkad that before any rent wafs due he granted and af- 

figned all his term to 5^. S, who by virtue thereof entered and 
Lckeux and ^as poflcfTcd ; and this will be good difcharge without al- 
G*iidhaii, "* Icdging notice of the aflignment, and the affignment will be 
Hii. 1744. gQod though made the day before the rent due to-ft prifoner 

S^ik. 8r, in the Fi^ety nor can the plaintiff take any advantage of it by 

^^^' replying perfraudem^ unlcfs he can prove a truft r It was the 
lefTor's own fault and folly to take the firft aflignee for his te- 
nant, nor is he without remedy> for he may bring covenant 
againft the leflee, or diftrain upon the land. 
gCo. 17. K As the aflignee (hall be bound by a covenant, which runs 

along with the land, fo (hall he take advantage of it. If a mi^iir 
leafe land to another by indenture, this covenant in law wilL 
go to the aflignee of the term. 

By 52 H, 8. c, 34. reciting, Whereas divers had lands, ma* 
nors, ^c. for life or years by writing; containing certain con- 
fiderations and agreements, as well on the part of the leflee» 
and grantees, their executors and aflligns, as on the part of the 
leflbrs and grantors, their heirs and fixcctSors : And whereas 
by the common bw no ftranger to any condition or covenant 
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coulflLtake advantage thereof: It is enabled, that all perfons, 
their heirs, fucceflbrs and afligns, which have or (hall havq any . 
grant of the king of any lands, manors, iffr. or any reverfion 
thereof, and alfo all other perfons being grantees or affignees 
to or by the king, or to or by any other perfon or perfons, 
and the heirs, executors, fucceflbrs and afligns of every of 
them, (ball and may have like advantage by entry for non- pay* 
ment of rent, or for doing wafte or other forfeiture, and the 
fame remedy by a£lion only for not performing other condi- 
tione, covenants and agreements contained in (he faid leafeSf 
againft the lefTee and grantee, their executors, adminiftrators 
and afBgns, as the lefFors and grantors, their J^irs or fuccef- 
fors ought, (hould, or might have had ^ liifrriiftie or times; 
and by the fame ad all ^rmers, leflees and grantees for years, 
life or lives, their executors, adminiftrators and affigns, Ihall 
tnd may have like z&\ot\ and remedy againft all perfons, their 
leirs, fucceiTors and afligns, which, by the grant of the king 
>r other perfons, (hall have the reverfion or any part thereof, 
for any condition, covenant or agreement contained in their 
icafes, as the leflees or any of them might or (hould have had 
againft the leflbrs and grantors, theif heirs and fucceflbrs s re- 
covery in value by reafon of any warranty in deed or in law 
pnly excepted. 

It is plain, this ad does not extend to gifts in tail, nor to a Co. L. sis* 
grantee by fine till attornment, for it muft be intended of fuch 
aiEgnees only, as have had all ceremonies by law requifite. 

The firft claufe extends to grantees of part of the eftate of lua. 
the reverfion, but not to grantees of the reverfion in part of 
the land. 

Whoever comes in by the ad and limitation of the party, ikld, 
though in the poft^ is a fuflicient grantee within this ftatute, 
but it does not extend to fuch as come in merely by ad of 
law, nor to him who is in of another eftate. 

The grantee (hall not take advantage of a condition before Moor 876. 
be has given notice to the IcflSie, though he may of a covenant* ^r. I.47V. 

The words *' other forfeiture," fl)all be taken for other for- Co. L. ai5. b. 
feitures like to the examples there put, viz, payment of rent, 
or doing wafte, which are for the benefit of the reverfion, and 
therefore conditions for payment of any fum in grofs, delivery 
of corn, l^c. are not within the meaning of this ad. The i Saoud. 137. 
Dfi^ity of adion is transferred, and it may be brought in the 
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country where the covenant was made, as well as where tl^ 
( land lies, 
t Show. 134* / Covenant by the aflignee of the leiTor againft the lefiee af* 
; ter his affignment, and after acceptance of rent from the aC» 
fignec, it is good within the ftatute. 
Cr. J. 305. It was formerly holden, that the furrenderee of a copyhoM 

C-lthTwc/*'* ^^* "^^ *" aiTignee within this aft j but the la^tter cafes hayg 
8»:j<. iS?. holden otherwifc. 

3 Lev. 3i6. 

I Show. i84« 4 Mod. So. S](ia. 296. 305. 

Cr. £. 7. All. covenants are to be taken according to the intent of the 

parties; as where the condition of a bond was to deliver to 
the plaintiff an obligation (in which he was bound 4o Chede* 
^enjdant) before fuch a day j i£ the defendant fue the plaintiff 
Ofi tiip obligation and recover, and afterward before the day 
iliix^ the obligation, it will not be a performance. But if 
jji b^ bound to B^ that his foa (then being infra annas nuHlis) 
^ould before fuch a. day marry £.'s daughter, and he does 
tp^rxy, her accordingly, and after at the age of confent difa* 

I Ut. lof. grees tp thff marriage, yet the covenant is performed. But 

if ther^ be any doubt on the fenfe of the words, fuch coiw 
ftfudion. (ball, be m^de as is moft ftrong againft the cove« 
4^/itor. Therefore if >/. covenant with B. that if B. marry 
his daughter, he will pay him zoL ptr annum without faying 
fpr how long, ytt it (ball be for (be life of B. and not for om 
yc^r only. 

Nob. 34. A covenant for quiet enjoymenf (ball not be conftnied to tt* 

tend: to a wrongful eje<Slment by a ftranger, unlefs fo exprefled. 

% Mod, 131* If Ai grant a rent charge to B. for the ufc of y. S, batfndum 

to j8. his heirs and a(Egns to the ufe of J. S. and covep^nt 
with B. to pay to the ufe of J. S. if the rent be behind| ^^ 
may have covenant. 

Saik. tgU Where a man covenants not to do an aft or thihg wbjd) 

was lawful to do, and an aft of parliament comes aifter.aDd 
compels him to do it, the ftatute repeals the covenant. 

So if a man covenant to. do a thing which is lawfutt ^Ui^-W 
aft comes to hinder him from doing it, the covenant is ro» 
pealed. But if a man covenant not to do. a thing which W|i 
tncn unlawful, and an aft come and make it lawfulj fufb a^ 
dees not repeal the covenant^ 
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If the principal thing to be performed as the convejrancing i Silk.3«9. 
an eftate, ^c, be void, further covenants which arerelative 
and dependant thereon, are fo likewife ; but where the cove- > Silk. 199. 
nants are diftind and feparate, it is not material whether an 
eftate pafled or not ; as a covenant for the payment of a fum 
oP money. 

For the better underftanding what fhali be faid to be a breach 
of covenant, and how far it is necefTary to fet it forth in an ac- 
tion of covenant, it will be proper likewife to take notice What 
would be a breach of a promife or condition, and how far it is 
neceflfary tb fet it forth in an aAion of debt or upon the cafe. 

Debt upon bond conditioned to pay on or before the 5th of Trjontftn/Car. 
Seftembtry the defendant pleaded payment on the 5th ; the plain- a'strTfoiJ s!c. 
tifFxepIied that he did not, and thereupon iilue joined : After ^oft* i^r. 
verdia: for the plaintiiF, judgment arrefted becaufe the replica- ""' '^ 
tion (hould have been, that he did not pay at the day, nor at any 
time before ; for otherwife he does not (hew a breach to intitlc 
himfelf to his adion, which is necefTary in all cafes wherer the 
plea is founded upon fomething within the condition. But it is 
otberwife where the plea is of a collateral matter, (as a releafe, 
&<-;) for fiich plea admits a breach, and this rule holds in alt 
ctfel, except in bonds for the performance of an award ^ for Silk s3S«S.P« 
there, though a collateral matter be pleaded (fuch as nulagiqri 
y&iie,) yet the replication muft ihew a breach, thatit'may a)5pear 
to tbe-courttobe in fuch parrof thie award* as isgood'^ fbt 
an award may be good in part and bad' in part; 

In cafe for that the defendantpromifed to deliver, on or be- Saik. 140.. 
fore the 5tfa January^ 20 quarters of com out of a Ihip into a* 
barge^to be brought by the plaintiff, and breach affigned that' 
tbfe-deitndant did not deliver on the 5th \ on mn aJJlimpfiX ver- 
dtA'for theplaintifF, and on motion in arreft of judgment it 
was bolden by H^lt Ch. Juft. that as the defendanrcould not 
make-a tenderbefore the laitday, irlliall not bepreltimed that 
thlepliintiff was there to receive it fooner, therefore the de- 
claration would have been good on demurrer, but clearly f6 
after verdfft/becaufe- an aftual delivery at any time might' 
hnvo btcn given in evidence on thenoii affumffit^ 

in ddibr upon bond the' defendant 'prayed oyer of the coadi- t SaunJ. 3ii» 
tfony which was to perform covenants in an indenture^ and' 
tlMTOttpon be brought the indenture into court, and pleaded ^hat ^ 
there were^ 00 covenantsoo hisipart to hr-perfbrmtd. Thfr* 
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plaintiff prayed oyer^ and in fa£l there being feveral covenants^ 
on the defendant's part to be performed, he demurred. Saun-^ 
dets for the defendant objected, that the plaintiff had demur-* 
red irop hajlivementy for that he ought to have (hewed a breacl^ 
to maintain his a£lion ; but the plaintiff had judgment^ for it 
appeared judicially to the court, of the defendant's own fhew* 
jng, that he had pleaded a falfe plea, and therefore there was 
no occafion for the plaintiff to (hew any matter of hSt to 
maintain his action. 

Bufher and In debt upon a bail bond, the declaration fet forth that J. 

G.^r* ^"^ ^' ^"^ the defendant became bound Jointly and feverallyfor 

the appearance of J. that J. did not appear, and that the de- 
knisLnt had not paid -, fpecial demurrer, becaufe not averred 
that the money was not paid by either of the other two, and 
compared to a covenant by three. However, upon fearch o( 
precedents, the plaintiff had judgment. 

Ro4titm V. Debt on bond conditioned to perform an award, the defend- 

ao Carta. K. B. ?^' plcads nulagard. The plaintiff replies, and (hews an award 

to pay a Turn of money, but no time expreffed when, and afr 
figned a breach in non-payment licet fifpius requ'tjitus. On de- 
murrer the court held it not neceffary to alledgea fpecial re-r 
queft but where the other party may (raverfe it, which hq 
could not do here without a departure. 

2 Rayoi. xo7« There is a great difference between affigning a breach in an 

a£lion of covenant, and in debt upon bond conditioned fojr 
the performance of covenants, becaufe in covenant all is re* ^ 
CQverable in damages, and thofe will be what th^ party can 
prove he has a£luaily fudained, but in the other cafe a breach 
' is a forfeiture of the whole bond 3 therefore in covenant it is 

■ 

fufficient to aflign the breach in the words of the covenant, 
but that would not do in debt upon bond for the performance 
of covenants. 

And this leads me to take notice of another difference be« 
tween covenant and debt, viz. That at common law in debt 
upon bond, with condition to perform covenants, the plaintiff 
could aflign only a Tingle breach, tut in covenant he might af* * 
fign as many breaches as he pleafed 3 but now by the 8 (sT 9 
IV. 3. f. I [. the plaintiff may in debt on bond, or on a penal 
funi for performance of covenants, aflign as many breaches as 
he (ball think fie, and the jury (hall affefs not only fuch dama* 
ges and cofts as have been heretofore ufually done in £uch 

cafesj 
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cafes, but alfo damages for fuch of the faid breaches as the 
plaintiff (hall prov( to have been broken, and like judgment 
(ball be entered on fuch verdid as has been heretofore ufu- 
ally done on fuch like occafions ; and if judgment be given for 
the plaintiff on demurrer, or by confeflion or nihil dicit^ the 
plaintifFupon the roll may fuggeft as many breaches as he (hall 
think fit, upon which (hall be a writ of enquiry, l^c. and ia 
cafe the defendant after judgment, and before execution, (hall 
pay into court fuch damages and cofts, a (lay of execution (hall 
be entered on record ; or if by execution the plaintiflr(ball be 
paid and fatisfied allYuch demands, cofts and charges, tha 
body, land or goods of the defendant, (hail be thereupon dif- 
charged, which (hall likewife be entered upon record ; but in 
each cafe fuch judgment (hall remain as a further fecurity to 
anfwer the plaintiff fuch damages as may be fuftaihed for fur- 
ther breach of any covenant in the fame deed, whereupon the 
plaintiff may have ^fci.fa. and fo totifs quoties. 

But notwithftanding this a£b, the plaintiflF may take dama- Xirfand%>n^^ 
ges only occaftone deteniionis dibitiy and take out execution for J'* ^^c ^ 
the penally. 

In covenant not to buy or fell without the plaintiff's leavQ Ssrik. 139^ 
for two years, breach aligned that diverjis diebus ac vicihus be- 
tween fuch a day and fuch a day he had fold to H, and feveral 
gtherperfons unknown, goods to the value of 100/. 2nd per 
floU Ch, Juft. in debt on bond to perform covenants, the re- 
plication mud (hew a certain breach, but in covenant it is 
enough to affign a general breach, and this is certain enough, 
for it is fo defcribed that if another a<9ion be brought, the 
defendant may plead a former recpvery for the (ame caufe, 
S|nd aver this to bp the fame felling. 

In covenant for rent the breach affigned was, that the de- Mayor nrt^n- 
fendant had not paid, without faying •* or his afligns j** and T«ich, Mic. ** 
the court held the breach yft\\ affigned, for the court will not >733* ^« ^* 
prefume an affignment. 

And now tQ cqnfider >yhat (hall be a fufficieot performance, 
and how to plead it. 

Where a perfon undertakes by bond for doing of an adl, it Hc/kqth «»if 
i^ not fufficient for him to (hew that he has done all in his o^i, '* 
power, for the condition is for his benefit, and if not perform- 
ed he is fubje£t to the penalty ; however this rule is fubjed to 
this exception, viz. Where the condition i^ prevented from 
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being parfornwd by the a<J of God, u by the death of the 
party before the day, or by the ad of law ; as if I gaflre a bond 
conditioiied to do an ad, and a ftatute afterward made it ua<» 
hijvftil ; or by the zSt of the obligee hiinfelf, for it would, be 
lUJJuft that he Qiould take advantage of his ow-n wroog. 

Covenani.on a.demifeof a meiHiage with the appuricsiaoce»| 
in which the cbefendants covenanted to repair, and breachaflxgn- 
ed in not oepairing : the dcfendgnts pleaded the entry/of the 
idaintiff in atrium pofttrius of the-mefluage. The count held it 
OQ plea« for the entry into the backyard does not fufpend the 
covenant to repair, as he is ftiil in pofleilion of the nififfiiage; 
but the ront.ia fufpended by an entry into any part. 

Where- thoM i^anexprefs negative and likewife an.aflknia«> 
tivo^in the covieQant, the defendant muft not plead- generallyi 
oovenants performed,, but muft fet forth tt)at he has not done 
what he covenaoted not to do, and that he performcit what ho 
covenanted to perform ; and if any of the cov>enaiit»bD in the 
disjundive, ho oiuft (hew what part he has performed ; fo if 
any of them be to be done of record, the pcxformauice muft 
be (hewn fpecially, becaufe the record (hall be tried by it- 
{i\U 

But note; That if the negative covenaiit be only in affirm- 
ance of the affirmative, performance generally is*a good plea. 

If by a deed-two things^ are to be performed, one on-thepart 
of the plaintifT,, the other on the part of the defondant^ if there 
be not- mutual remedy, the plaintiff ought toafverporformgmco 
onbi» part-: Bht where the-agreement was inthele words^ ^**If 
^ is agreed upon by J: S. and£. C. that the faid J9^ (?.' fliaU' 
^' give y. S\ 100/. forall his Und» in Dale ; iniwitnefs vriiere* 
^^ of we do mutually put our hands and feals :'* It wa» Holdeir 
that the afiton was well brought without averring- the con- 
veyai^ce of the land, for if it were norbonveyed the defknd«- 
ant might have an a£lion of covenant againft the pitintiff; 
but it had been otherwife, if the fpecialty had been the wordih 
of the defendant only, and not the words or both parties by 
way of agreement, as in the cafe ftated. 

If the covenant of the one part be negative, and the affirm- 
ative covenant of the other part be in confideriition of the* 
performance thereof; though the negative be broken, yet the^ 
affirmative ought to be performed, for it is not a condition 
precedent, as a negative covenant cannot be- faid ta be- per* 
formed while it is poffible to bo broken. 

Where 
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Where the covenant is for the a^ of a ftranger, there per* i Show, !• 
forma nee generally is not a good plea, but he muft ihew how 
performed. 

J. covenants that he has full power to leafe, bfc. in cove- 9 Cow 6o. 
nant it is fufficient for the plaintiff to fay that he had not full 
power, but in fuch cafe the defendant muft (hew what eftatc 
he had at t^e time of making the leafe, that it may appe^- he 
bad full power, and then the plaintiff muft fljew a fpiqgaU title 
in fomebody elAr, but the covenant being gener^^ the general 
alignment is prima facie good ; yet if J. covenant tQ pjerjoiit S Co. ^« 
B. to taj^e the rents and profits of certain laud, n$m pirmjfit 
alone is coo general ^ for in fuch cafe the defendant cpiild 00^ 
plead fuon'pf mifiu 

In this Acti'in or covenant the damages, an^ not the dcbti tlhoi«.l]^ 
being ;he thi..g in J-.-nand, there is no occcffity of plfiadiog 
tender and lefulal wi(h an uncore frift. 

In covenant kr qoi- payment of rent, the defend^t ca|n- a Bfwriit •71^ 
not plead levied by diftrcfs, for that is a.confeffion thatit^waf c*b[^^?^* 
not paid at the day, but riems in a/rieaj', or payment, at the ^- >' Ktnf^t 
day^ will be a good p!ea. Aliur. of rieps in arrear generally. Browal. 194 

A releafe of all demands i< not a releafe of a covenant, be* ys show, ^cw 
fore It is broken, and therefore cannpt be pleaded in bar ; but ^Cr. T. 99* 
accord and fatisfa£^ion is a good plea though the a^o^ be 
founded on a deed, for it is nptj>tej^4^4,in,difchargeof theco« 
tenant, but only of the damag^s^ afid:tbe cpyenaAt rem^ioa^. ; 

hi CO e«iant for a yearns rent dq^^, J^fi^batlm^ 1.726, .the de* ^ Str. i%%. ' 
pendant craved oyn of the leafcj in w^ich there was a covc;p^t ' * *'*"* *^ 
cm the part of the leQee to repaif (except the preQ|ifl<ps.(ball b^ 
dtemoliflied by fire J and then .pleaded that U^fore Mifbaflma^ v; 
1725 the premifles were burnt, and that they w<ere not reibuiU / 
by the plaiptiff during the wb9le year for which the rent waf ' 
demaii^ed, nor had he any enjoyment of the preiliiil^3> there* 
fcNre prayed j lodgment if i^e fhoqld ^.charged with t)\e rent. 
The plaintiff demurred and had Judgement, for. whi^tever was 
the. default of the plaintiff i^ not repaif ing^ yet tb^ dfifCAdaA( 
mufl: at all events perform his covc;nanj(t 
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CHAP T E R IV, 
Of Debt. 

H £ a£lion of debt is founded upon a contrail either ex« 
prefs or implied, in which the certainty of the fum or 
duty appears; and the plaintiff is to recover the fum in nunun^ 
and not to be repaired in damages, as he is in thofe adlioos 

I Ler, 419* which found only in damages, fuch as ajjumpftt^ l^c. But when 

the damages can be reduced by the averment to a certainty, 
debt will lie, as on a covenant to pay fo much per load for 

A Co. 90. wood, if^c. So if in an a£lion, iri which the plaintiff can 

only recover damages, there be judgment for him, he can af- 
terward bring debt for thofe damages, 

VfXcVttand Debt will lie for an amercement in a court leet, but then 

iH9tx\%t S O.a. the declaration ought to fet forth, that the defendant was an 

inhabitant as well at the time of the amercement as of the of^ 
fence, but this wil! be cured by the verdidt, for it muft be 
proved at the trial. 

Carth. 74. Note; In this cafe the defendant may traverfe the fa6i of 

the prefentment, 

H'iWtndHoU But where there is an averment in thiP declaration which is 

g«V' K. B. ^^^ neceflary to maintain the action, the plaintifFis not bound 

to prove it ; as where in debt on a policy of infurance the de« 
claration fct forth an agreement in the policy, that if any dif« 
pute arofe, it (hould be referred to arbitrators to be chofea 
one by each party, and averred that it had not been referred| 
and that without default in the plaintiff} at the trial the plain<% 
tiff did not prove he ever named a referee, and therefore it 
was objeded that he had not proved his declaration. But on 
a cafe referved the court held it to be no part of the contrail 
but a collateral agreement, therefore not nece^fary to be fet 
out in order to intitle the plaintiff to his adipn) and therefore 
not neceflary ta be proved. 

Hob. io6. If afheriff levy money at the fuitof y. 5. and return the 

writ ferved, J. S. may have debt againft the (heriff for thu 
money without any adual contra£i. Rut if he return that he 
has taken goods into his hands to fuch a value, which remain 
fh df/e^u imptorurrty he (ball not be charged. 

^otc ; 
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Note; Debt againft the IhcrifFfor money levied upen fl jt Show. 79. 

fa. is not wi:hin the ftatute of limitations (21 J4tc, i* 
hich ena£ls that a£tions of debt grounded upon any lending 

contradl without fpecialty, debt for arrearages of rent, 
c. Ihall be brought within fix years,) for though it be not a 
atter of record till the writ be returned, yet it is founded 
3on a record, and hath a ftrong relation to it* 

If a ftatute prohibit the doing a thing under a certain pe* i r. a. 59S. 
ilty, and prefcribe no method of recovery, the party in- 
iled may bring debt. 

If a pawner (after tender and refufal) recover goods in an Co. L. 209* 
3ion of trover, yet the pawnee may have debt for his mo- 
ey, for the duty remains. 

So if the pawn be ftolen or perifli without the default of Str. 919. 
le pawnee. 

jI, paid money to E. as a fine upon BJ*s promlfc to make Palm. 3^*4. 
leafe of land ; before the leafe made B, was evidled ; the 
9urt held debt would not lie for the money, for it was not 
aid to be received back again. — It appears by what is faid 
^tefo, that in fuch cafe the party might bring an adlion of 
(fumpfit for money had and received to his ufe; and there- 
>re it is probable that on the fame ground the courts would 
ow hold that the action of debt would lie. 

If a man enter into a bond for the payment of feveral fums Cs. L 4*. k 
f money at feveral days, debt will not lie till the laft day be 
aft : And it is the fame upon a contra A, for where there is 
ut one contra£l there can be but one debt, and confcquentlj 
ut one a£tion of debt. But on a covenant or promife, after 
le firft default 'covenant or cafe will lie, for as often as the 
loney is not paid, fo often there is a breach of covenant. 

What is faid above is meant of Angle bonds | for 
lere is a bond in a penal fum,' conditioned to pay mi 
ifFerent days, the condition is broken, and the bond 
bfolute upon failure of payment at either of the 
ebt will lie before the laft day is paft. 

If this adion be brought for money, it muflbe ji 
ndJettngt; if for goods in the dettnet onljm St£ i 
>r foreign money not made current : Or it 
le Jibtt and Jctimi for fuch a fum as is tbc 
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tUr.ft^i Anbcectftor mtfft bring debt in tbe iitifid ofrty, thoirgb 

this ttrould ht aideA after vefrdia by the 16 Cdr. '2. and \\St 

4 AHH. e, 16. Extends ^H tfiellAlUtels orje6ra'ils to jtid^teeA'A 

IR.A. 6oA. tobi: etft^red on conArffion, CsTr. So if ah esftcutor bring 

debt agair/ft a flierilT uf^^^n ^ ifczpt^ it (birii be In the detiM 

tn&J. So if he briti^ dfclrt opoh a jftdgnhcYit obtkiifed by hiA- 

fclf: But if he take abonAfora debt due to fiTs teJIatbri 

delbttipon \t muflbb in theW^M and detinet\ to \flit fell the 

gjM)ds of his teftator, afrfA bring debt for tbe money. But IJT 

an executor were to take a fiefli bond With ati atf^ional 

<iibligee, payable at the fame time as the (bYtti€r^ it tlteAis in 

fetch cafe as tf he ihould bring debt upoti it in ^e ditiHit tfiAj^ 

for by fuch change of the fecurity he do^ not make himffelf 

f R, A.*e63. liable, as he does in the other two cafes. S6 debt agaiifift 

(Co. 31. ^^ executor (hall be in the detinet only, for he is cbargMte 

Ibid. 36. no further than he has aflets \ but after judgment agaihft an 

^^cecvtor, one may have debt in the debit and detiheU flig^ 

gefting a devaftavit^ and thereby charge him de b^nis pYd* 

prih. So in debt for rent incurred in his own time, and fA 

in debt againft an heir oh the bond of his iather. 

Tiirior V. Hoi^ In debt on a judgment agaiiift the defendants as ^xecutort 

c!HailSit-"^' fuggefting a devajiath ; In the original aflion the defendant) 

ting! after Tr. had pleaded pUm admM/lritvitj and the plaintiff kad taktt 

jodghieilt of future allots quando accideYenU Lord Mansfield 
^tfi^uld not allow the pUihtiflF to give any evi^ncifc of ^^^fis 
eothe to the bands of the defendant before th6 judgment ; fdr 
the plaihtifF has admitted that the defendants fully ad'miYiiftflM 
to that time : And there being no evidbhc^ of ahy kffitt 
come to his hands fince, the plaintifF was nonfuitiid. 

Pcf PerobcVt^ni ^" ^''^ **P^" ''°"^» ^^^ dcfiihdant calrtnot plead nUdMt^W 
c. T. at Here/ fftuft p\€iA mfi tft faB^ ; ahd it hk's betn faid, that ifttA fdch 

1683.^' i^u6 ^*^^ he a virianire in kfad datb b^etweth the count ahd tM 

d««4, the )>laf titiiFought Aot h> be nbnfuited, b^eauft tht* d^ 
isbroughtihto court, ahd r^maih^ thiire ; and therefofii th^ink- 
terial part of the liTue is, whether the deed brought into ccmrt 
be his d^ed, and tbe deed in court is the deed tipdki Urbitbi 
netwithftanding the oiiftake. However thi^ bpihlon itaay Irtft 
be dodbtetf of, for it is tbfe cohftikht prjlfiic^ to cothpafe tbtd^ 
chU'Stioh with thi^ bohd pi-ddUcH at the^rial ; fti Whei^ ttii 

Saiki 6{S. plaintiff declared of a deed of covenant, dated 30th Mmrth 

dAH^ Domini 1701. ann9q\ ngni 13 IV. 3. and made a profert 

iipoa 
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upon 1^, the deed was only <fcfted 30th Marth lyibt^ WtnN 
ing amn Domini et anno ngni^ ^^« and though it w^s demur- 
red to for the variance, the court held it li^ne, for it Wti 
iivpifcitly in the deed. 

Debt on bond, fu&J turn dtfrniitu spud Ltm4k>i^, ti<, fer Salk. 559^ 
fcriptumj bfc, eonceljitfe teneri to the ptaiwtiiF ill 4O L fo lvini. 
<o thepftaifitiiF, ^c* the defendant craved ofer^ and the b6fi4l 
was <o pay to his attorney or his aflignees, and was dated at 
F^ri Saint David\ the defendant pleaded thefe variances in 
abatement ; and per cur. the firft is no variance, for payment 
to fke plaintiff or his attorney is the fanAe thing, the tetmi 
aMde ft a <lebt to the plaintiff, and zjihenj. to any body elfe ^ 
would be repugnant: But the fecond varianct is fatal, for 
the dating made the bond hca/y but he might have declared 
fwd cum the defendant, apud Port St. DavidV, %nz. apud 
London inparecV* 

In debt for rent, if it be referved by deed, the proper plea Hui» 332* 
is non eft fetBum^ if without deed non iimiJH\ or if by deed 
be may plead nil debety for an indenture dots not acknowledge 
a debt like an obligation, for the debt accrues by the fubfe- 
quent enjoyment. 

The diiftrence is where the fpecialty is but inducement to a ^rim. i$03« 
the aSion, and matter of faft the foundation, there nil debet 
will be a good plea ; but where the deed is the f£)undation, and 
the matter of fad but inducement, there nil debet is no plea. 

Ifi debt for rent upon an indenture, if the defendant plead Sailu 277. 
nitdebetj he cannot give in evidence that the plaintiff had nb* 
tiling in the tenements, becaufe, if he had pleaded it fpeCrally, 
the plaintiff might have replied the indenture and eftopped 
him, or the plaintiff might demur, for the declaration being 6n 
Che indenture, the eftoppel af^ars on record. But if the deftn* 
dant plead nihil habuit^ tic, and the plarintiff will not rely M 
the eftoppel, but reply babnit ; the jury (hall find the truth. 

In debt againft a fheriff, the plaintiff declared 0(1 a judg- €a. K.B. 604. 
nent againft J. S. atrd a fi.fa. taken out and delivered to the 
defendant, who virtute thereof hath levied the ttibtiey } the 
defendant pleaded nil debet^ and it Was holden a good plea, 
and thi9 difference taken, that where the writ has not been 
retarned, the plea is good, becaufe it is matter of faS, whe- 
ther he has levied the money or mrt y otherwife wtaetc they?. 
fa. is returned. 

By 
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974^ 5^/rif. r. i6. / I2« Where debt is brought oi 
^Xij fingle bill, or upon any judgment, if the money due 
thereupon have been paid, fiich payment may be pleaded in 
ftir : And fo of a bond conditioned to pay money, thougK 
the money were nbt paid at the day and place, yet if it were 
paid at a fubfecjuent day^ the defendant may plead it in bar) 
but the defendant cannot plead a tender and refufal of princi# 
pal and intereft at a fubfequent day in bar, for that is not 
within the equity of the ftatute ; for fuch conftrudion wogM 
be prejudicial, as it would Empower the obligor to compel 
the obligee at any time without notice to take in his money* 
. In debt upon a contrad^ the plaintiff muft prove the fame 
contrail as is alledged in his declaration ; as if debt be 
brought on a contraA for 20/. proof of a contrail for 20 marks 
is not fufficient, though the defendant pleaded non debet pra^ 
di£i, 20 /• nee aliquem denariorum^ for there is a difference be* 
tween the contra£t proved, and the contract declared upon. 

The plaintiff declared upon a deed whereby the defendant 
covenanted to pay the plaintiff 35/; for every hundred of 
wood in fuch a place, and that he delivered fo many, '■ 
hundred and one half, which came to 182/. 10 u the defen- 
dant demurred j and the court held, Firfl, there can be od 
apportionment, and the demand of the half-hundred is mor^ 
than can be due by contraA. Secondly, a remittitur may be 
entered for that, and judgment for the reft. But wbcie the 
fum demanded depends on the deed itfelf, and. on nothing 
extrinfical, (as in debt or covenant to pay 20 A) there can 
be no remittitur. But here it might be more or lefs by mat* 
ter extrinfic ^ and therefore the variance not inconiiftent widt 
the deed. 

If the defendant plead non ejl fa£ium^ the plaintiff muft 
prove the execution of the deed, and. proof that one whd 
called himfelf £• executed is not fufficient, if the witnefii did 
not know it to be the defendant. 

The defendant may on the general iffue give in evidence any 
thing which proves the deed to be avoided, though it were de^ 
livered as his deed, for the plea is in theprefent tenfe,andifit 
be avoided, it is not now his deed; as if it have a rafure 
the a£tion brought : But if the alteration be by a flranger^ 
out the privity of the obligee in a point not material, it will noC 
avoid it. And note \ Though if fome of the covenants of ah 

indenture 
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indenture or conditions of a bond be againft lavr^ they are 
void ah initio^ and the others (land good, (for if part of the Frtacls v. 
condition be bad by the common law, and part good, the hg. s/ 
deed will be good for that part of the condition which is good; 
aliter where part is made bad by ftatute«} Yet if a detd con- 
tain divers diftindt and abfolute covenants^ or a bond divers 
dji^in^and abfolute conditions, if any of them be altered by 
additions^ interlineations or rafure, this misfeafance ix poji 
fa£to avoids the whole deed. So if the feal be broken off*, but 
the jury may find it was broken by chance. 

Three were bound jointly and feverally in an obligation^ and • tef, i^o. 
on an adion brought againft one of them, he pleaded that the * ^!l®^' |^* 
feal of one of the others was torn ofF, and the obligation can- 
celled, and therefore void againft alK Upon demurrer, it was 
adjudged that the obligation by the tearing off the feal of one 
of the obligors became void againft all) notwithftanding the 
obligors were bound feverally as well as jointly. But if the LawofEtiii 
obligation had been only feveral^ and the feal of one were '"' 
broken off, it feems the obligation would continue good 
againft the others. 

The defendant may give in evidence^ that they mades him cloM ani 
fign it whenfke was fo drunk, that he did not know what he i^obms, H. 
did, (or that he was a lunatic at the time. Yates and Booriy Halt!' ^' 
AfiMiJix^ M. 12 G. 2. Sir. 1104.) or that it was delivered ^*^'^\^g 
as an efcrow on a condition not performed. But if the deed 5 Co. 1194 
be only voidable, the defendant ihall not avoid it, or take any 
advantage of it on the plea of non efifaStum ; as that the ob- 
ligor was an infant^ or that it was obtained by durefs^ So Ci.K. B. 6o|M 
the defendant cannot give payment in evidence on this plea ; 
but may give in evidence that (he was a feme covert at the 
time of enteritig into fuch bond, for that proves it not to be 
kef deed. 

If the defendant plead durefs, the deed is admitted^ and the 5 Cd. ix$w 
ifluelies upon the defendant j and if the defendant prove the "' 
deed was given under an arreft without any caufe of adion, 
it is fufficient ; or if the arreft were witboutgocklauthority, tho^ 
for a iuft debt ) or if the arteft were by warrant from a juftice 
of peace on a charge of felony, when no felony was commit^ ^^^^^ ^^ 
ted, or though a felony were committed, yet if the arreft be Wooden ^rW 
unlawfully made ufe of, it may be conftrucd a durefs. Jq^'^I* *^^ 
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In I Ro. Abr, 687. It is faid that a man (hall avoid his deed 
by durefs of his goods, as well as of his perfon, but in Sumner 
and Feryniariy Hit. 1 708, it ifas holden that a bond could 
Hot be avoided by durefs of goO-is. 

If Jt. menace me, except I make unto him a bond of 4.0/. 
md I tell hinl I will not do ir, but I will make unto him a 
bond of 20 A the court will not expound this bond to be vo- 
luntary upon this maxim, non videtur confenfum retinuijfe^ fi 
quis ex prafcripto minanth aliquid immtttavit. 

It is a rule of lawj that no one can avoid a bond by aver* 
Hng d delivery thereof upon condition^ unlcfs he (hew a writ- 
ing of the condition } for as he is charged by a ftificient 
writings fo he muft be difchargcd by fufficient writingi 
or by fome other thing of as high authority as the obli- 
gation. 

For the fame rcafon, the defendant cannot aver the condi- 
tion to be different from what is expreficd in writing j bu^ any 
averment confiAent with the condition, which (hews the con- 
dition againft law^ will be admitted ^ therefore Where the 
confideration on which the bond is given is illegal, the defen- 
dant may take advantage of it by pleading, as (imonyi 
ufury, compounding of felony, ^c. and this, notwithftand* 
ing there be a different and legal confideration tecired in tbc 
bond. 

To debt upon bond the defendant pleaded the infolvent 
debtors acl, the plaintiff replied there was no notice gifcn 
him purfbant to the ad, and iffue being joined thereon, the 
fummoner being dead, the duplicate of the proceedings of the 
juftices was holden to be fufficient evidence, becaufe the no- 
tice was not a matter on which to found their jurifdiAioni 
if it had been fo, this evidence would not have been fufficient* 
But in this cafc> they are judges of the fufEciency of proof 
of notice, it being part of their jiirifdiflion, and confequeritly 
their duplicate of its being a good notice will be good evi- 
dence, the fummoner being dead. 

In an ai5)ion by the afFignccof an infolvent dcbtf^r^ the ccr* 
tificate made at the ftrflions is prima facie cvidv^nce of a: due 
difcharge, and of all the proceedings under the infoIv(rnt a£l« 
and if there be any fraud or irregularity in the proceedings it 
is incumbent on the defendant to prove it* 
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If the defendant to debt on bond conditioned to pay on a ^'inch ar.d 
Jay certain, plead /iZ-yi/ ad dietn^ the iflue lies upon him, and cV^"' * 
if he prove payment before the day it is fufficient, for he 
could not plead it. If he were to plead it, and iflbe were 
Joined thereon, it would be immaterial; therefore to fuch 
pica the plaintiff fliould reply, quod non fohit ftcundum for mam ^«a«'^e and 
£t ejfe^um conditionis. On the iflue of folvit ad diem the de- 2 Raimri's/o^ 
fendant may give in evidence non-payment of intereft for 20 
years, but in fuch cafe if the plaintiff be executor of the obli- 
gee, he will be admitted to prove an entry on the back of the 
bond by the teftator of intereft being pafd. But fuqh entry Str, 827. 
ought to appear to be made before the prefumptionhad taken 
place. 

To a bond of 30 years flanding, the defendant pleaded A/- Str. 652. 
tf// ad dtem^ and relied upon the preiumption ; the plaintiit Benet. 
proved payment of intereft two years after the time mentioned 
>n the condition, but gave no evidence of any fubfequent re- 
ceipt or demand ; and Raymond Ch,]\i&. was of opinion that 
^his plea was to be taken as (Iricily in this cafe as in any other; 
^Qd therefore the plaintiff having falfified the plea, it was not 
enough to fay the oiner 28 years were enough to let in the 
prefumption, becaufe to take advantage of that the defendant 
'twould have pleaded upon the TiSt for the amendment of the 
'^Mr, that he paid the money after the day, in which cafe it 
^ould have been with him upon this evidence. 

The cafe of G^ii/<2r</againft Cox is worthy of notice, as Scr. 1194, 
**^ewing who has the power of applying payments. 

^. O. was indebted to the plaintiff for coals ; he died and made 
*^** wife executrix: {he continued to deal with the plaintiff, then 
**^3irricd the defendant, wholikewifehadcoalsfrom the plaintiff, 
*nd made feveral payments, generally upon account, which, if 
applied to the debt from the executrix, and her debt whilft a 
^idow, cleared both, and the prefcnt a£iion was againft the 
defendant only for what was delivered in his time. The quef- 
^'^n was, who had a right of applying thcfe payments, there 
^^ing nodiredlion from the defendant, who it was agreed had 
*^e firft right ; and Lord Ch.Juft. Lr^held that thereby it de- 
volved to the plaintiff, and therefore he might apply the money 
^o difcharge his wife's debt, the defendant being by marruge a 
'^torfor that} but as to the demand againft her as executrix, 

Na the 
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the validity of which depended on the queftion of aflets, &r. 
he was of opinion the plaintiiF could not apply any of the 
money to the difcharge of that demand. 
6 Co. 47* In debt againft an heir, who pleads riens by difant^ the obli- 

gation is admitted, but the plaintiiF muft prove aflets^ and it 
1 Raym. 728. fuflices if he prove aflets in Cornwall^ though they be alledged 

in London^ for aflets or not, is the fubftance of the iflue ; or the 

plaintiiF may prove that the land was devifed to the defendant 

and his heirs, charged with a rent, (!fr. for where the devifedoes 

not vary the limitation, the heir takes by dilcent. And thefe and 

many other cafes were very lately conildered, in a cafe where 

Atlamtffli the teftator feifed in fee devifed to the defendant, his heir, all 

aiG.i.K. B. ^^^ eftate real and perfonal, upon condition that he paid bisi 

%u.l%^o. debts and legacies ; and a queftion was made whether he 

took by purchafe or d:fcent^ the heir having pleaded riens per 
dljcent to debt upon a bond of his anceftor ; and the whole 
court held that the tenure* and quality of the eflate not being 
altered, be took by difcenU and that charging an eftate makes 
no alteration as to the heir's taking in refped of the 
land. 
5 Co. 6o« So if the heir take by a voluntary fettlement made by his 

father, which is void as to creditors, by 13 Etiz. e. 3. 
Ld. Raym. 734* In debt on bond againft the heir, on the ifTue of riens per dif' 

cent J the heir may give in evidence an extent againft him upon 

a debt owing by h'rs father upon bond to the king; but it 

will be neceiFary to produce the bond itfelf, or a fworn copy 

of it. 

Jones 88. 3. Note J Where you bring a fci, fa. againft the heir upon i 

BuiA. 317. judgment on bond had againft his anceftor, you can only «?X- 

Paim. 419. tend a moiety of the land defcended by elegit, for be is only 

chargeable as tertenant. But where you bring an a£Kon 
againft the heir upon the bond of his anceftor the plainti£Fis 
intitled to take the whole land defcended in execution. 

By 3 £!f 4 If^. fsT. Af. c. 14. If the heir alien before a£Bon 
brought, yet he ftiall be liable to the value of the land, and if be 
plead riens per difcent^ the plaintifi^ may reply, that he had lands 
from his anceftor before the original writbrought, or bill filed; 
andifuponifFuejoined thereupon it be found for the plain tiff, the 
juryfliall enquire thevalueof thelandsfodefcended^and there- 
uppn judgment (hall begiven, and execution awarded as afoie- 
/aid, (/• /. to the value only) but if judgment be given bycon* 

feffioA 
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feflionor the aflion without confeiGng aflets defcended, «or 
upon demurrer, or nil dicit^ it (hall be for the debt and da- 
mages without any writ, to enquire of the lands defcendcd. 

The plaintiiF may join iflue on the plea riens per difcent^ > Baraci 3if. 
without replying as he is impowered by this ftatute, and in 
fuch cafe the jury are not to fet out the value of the land de- 
fcended, but it is fufEcient for them to find that lands came 
by^/y?/;rf fuiHcient to anfwer the debt and damages. 

The defendant pleaded riens per difcent al temps del original^ JetFeryi ♦. 
the plaintiff replied, that the defendant had fufficient lands ^l'^;^' ^*^ 
before the time of the original purchafed, and on iiTue there- 
on ^ verdid was given for the plaintiff, but no enquiry of the ^ 
ralue of the lands, and the court awarded a repleader ; iflue 
ought not to have been joined on the fufficiency of the land 
defcended. 

The heir cannot have two defences, one at common law, winder j»W 
and one on the ftatute : therefore if to riens per difcent al temps o. »r ' 
iil tufit^ the plaintiff reply that before the time lands de- 
fcended, thp heir cannot rejoin that he fold them and paid 
bond debts to the amount ; he ought to difclofe the whole in 
his bar at once. 

Debt on bond againft the defendant as brother and heir to J«nlu*t cafct 
y. S. upon iflue riens per difcent a fpecial verdift that the ^* "^« 5 • 
obligor was feifed in fee, had iffue and died feifed, and the 
iflTue died without iffue, whereupon the lands defcended to tht 
defendant as heir to the fon of his brother, and the court held 
the iffue was found againft the plaintiff; for the defendant 
hath nothing as immediate heir to his brother, and if he 
would charge him as collateral heir he ought to have made a 
fpecial decjaration. 

But if if. fettle an eftate upon himfelf for life, remainder to KeilowMi 
his firft and other fons in tail, regiainder to his own right cartbrAs. 
heirs, and enter into a bond, and die leaving a fon who dies 
without iffue, whereupon the uncle enters, he may be charged 
as brother and heir of J, for he muft make himfelf heir to 
him who was laft adually feifed. — And note, a reverfion ex« Ibi4, 
pedant upon an eftate tail is not affets to charge the heir 
upon the general iffue riens per difcent ; but a reverfion ex- 
pedant upon an eftate for life muft be pleaded fpecially. 

But in debt for rent upon the plea of nildebet^ he cannot 
^vtt in evidence dift)urfcroents for neceffary repairs, where the 

N J plaintiff 
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plaintifF is bound to repair, for he might have had covenant 
againft him ; but he may give in evidence, entry and evic- 
tion by the plaintiff. But if the leffor enter by virtue of a 

1 Rjym. 370. power refcrved, or as a mere trcfpafler, yet if the leilee be 

not evifled, it will be no fufpenfion of the rent. 

J Raym. 746. ^" ^^^ iiilfct.ihc plaintiff proved a note by which the defeo* 

dant agreed to hold for a year at 15/. the plaintiff was grantee 
of a rcvcrfi'jn, and the life at that time dead, but he had 
never been in pofleilion : the defendant was permitted to give 
in evidence a prior grant of the reverfion notwithftanding the 
note : but Holt Ch. Juft. faid, if the plaintiff had ever been 
in poffeilion, though but as tenant at will, the defendant 
could not give in evidence nil babuifjn iemmentisj without 

Co. L. 47* having been evided. So he may plead non demljit^ and give 

the fpecial matter in evidence, but if the leafe wercby indeo- 
ture he could not plead this plea, for an indenture concludes 
both parties. 

Cr. J. 320. In debt for rent the defendant pleaded infancy at the time 

of the leafe made, and upon demurrer the court held the leafe 
voidable only at the election of the infant, by waiving the 
land before the rent day comes, but the defendant not having 
fo done, and being of age before the rent day came, the 
plaintiff had judgment. 

Ryiey v. ^ '^^^^ by parol for a year and an half, to commence after 

f'ickc*, M. 1 jjjg expiration of a leafe which wants a year of expiring, iit 

Kuym. good leafe within the ftatute of frauds, for it does not exceed 

three years from the making. 

Per Holt, at If the defendant infift that the leafe declared on is not the 

I An. ^"^' plaintiff's, the plaintiff may fhcw it was made by A. who hid 

authority from him to execute it in his name, and the aa« 
thority need not be produced. But the leafe muft be made 

Stra. 7o|, and executed in the name of the principal. 

By the 32 //. 8.^. 37. The executors and adminiftrttort 
of tenants in fee, fee tail or for life of rent fervicef, rent 
charges, rents fecic and fee farms, may bring debt for the 
arrearages againil the tenant who ought to have paid Ae 
fame. — For the conftrui^ion of this ftatute, viJ^Mmnpif 
1 Hi, 2. cap. 4.— The adlion is local, and rouft be brou|^ 
where the land lies. 

1 VcAt. ftS6^ Note ; detimt.iox rent againft an executor muft be broti^ 

where the leafe was made, becaufe it is for arrears in the tefti* 
tor's time : but when it is in the debit and ietintt for rent ae« 

cnied 
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crued in the executor's time, it muft be where the land lies, 
but if iflue be joined it cannot be alccred, bccaufe it is agreed 
to by the defendant. 

Debt for rent againft the IclTee may be either where the Str. 776. 
land lies, or the deed was made, but an affignee is charge- 
able only on the privity of eftate. 

Debt againft an executor on a judgment fuggcfting a deva^ Klrg ^^i 
Jlavit^i may be either in AliddUfex wheie the judgment is en- Mic 3 c. 2. 
tered, or in the county where the devaflavit is laid to be. But ^' *' 
if the defendant admit the judgment and traverfe the wafting, 
tb^t iflue muft be tried in the proper county^ 

To debt upon bopd, the defendant being an executor, Davli v. 

pleaded a judgment had againft him on a fimple contraft debt fj^tg. ^e! *' 

idtra^ i^c. and upun demurrer the plea was hoiden good, for 

otherwife an obligee might ruin an executor by keeping the t Mod. 75, 

bond in his pocket: he ought to give notice of it, Nay it 

has been hoiden, that ^n executor is not bound to cake no* .. , 

3 MoJ. 115* 

tice of a judgment obtained againft his teftator. 

The jury muftanfwcr to all they are charged ;i^iih, there- str, 1PS9. 
fore where in debt upon a charter party, whereby the defen- 
dant W4S to pay fifty guineas ^^r month, the plaintiff declared 
for 500/. the defendant pleading that he had paid for all the 
time the fl)ip was in his fervice, ifTue was joined thereon \ the 
inry gave a vcrdiiS, that 357 /. remained unpaid, but faic) 
nothing as to the reft of the 500 /• and therefore on a writ 
of error, K. B, reverfed the judgment : and note ; that in Haym. 1521. 
fuch cafe, if no judgment be given, a Vf^de novo (hall ifTue. 
The jury befide finding the debt ought to give damages for p«. wild, J. 
the detention, which is ufgally i s. though under partici^Iar P^C!»9Car.i. 
circumftanccs it may be more \ as fuppofe the principal and 
intercft due on a bond exceed the penalty, the jury ought to 
give the refidue in damages as well as in debt upon a fingle 
bill. 

This is a proper place to take notice of the ftatutes for 
(etting oflF mutual debts, and alfo to confider what is an ex- 
tiogui(bment of a debt.- 

By % G. %. C' 22. Where there are mutual debts between 
plaintiff and defendant, or if either party fje or befued as exe* 
^utor oradminiftrator, where there are mutual debts between 
(he tcftator or inteftate, and the other party, one debt may be 
(e( againft the other,^ and fuch matter may be given in f vidonco 
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en the general iflue , or pleaded inbar, as the nature of the 

cafe (hall require ; fo as at the time of his pleading the general 

iffue, where any fuch debt is intended to be infifted upon in 

evidence, notice be given of the particular fum or debt fo 

intended to be infifted on, and upon what account it became 

due; and by 8 G. ^. c. 24. mutual debts may be fet againft 

each other, no:with(landing fuch debts are of a different 

nature, unlefs in cafes, where either of the faid debts (hall 

accrue by reafon of a penalty contained in any bond or fpe- 

ciahy ; and in all fuch cafes the debt intended to be fet ofF 

fhall be pleaded in bar, in which plea {hall be (hewn how much 

is truly and juftly due on either fide, and in cafe the plain- 

tifiPihaJl recover, judgment (hall be entered for no more than 

(ball appear to be due aUer one debt fet againft the other.- 

Fowltr^. ^ notice was as follows, take notice that yau are indibted U 

J""J'»^'? *"8' tnejor the ufe and cccutiation of a koufe for a long t'lnu bild am 

Hii* S Geo. a. enjoyed^ and now lately elapjedn 1 he debt mtended to nav< 

been let oft was for renc referred on a leafe by indenture^ '^s 
which not being mentioned in the notice could not he giveirx -^ 
in evidence \ for if this had been (hewn, the plaintiflFmighr 
probably have proved an evidion, or fome other matter t» 
avoid the demand. Thefe notices (hould be almoft as certaiv 
as declarations. 

A debt due to a man in right of his wife cannot be fet c 
in an aJlion againft him on his own bond. 

Where the pica is of an equal fum, there the adiion n 

barred, but if it be for a lefs fum than for what the a&ion is 

brought, the defendant mud pray to have it fet oiF. 

The day after the lall aft paflcd. Lord Hardwicke^ Ch. Jul 
delivered the opinion of the court of AT. B. that a debt 
fimpic contrad might by the former a£l have been fet 
againd a fpecialty debt. 
.j^:j If there be mutual debts fubfifting between the teftat: 

and y. S. the executor will be indemnified in fetting i^^ff 
y, 5.'? dcbtagarnft his tcftator*s without bringing an afii^^** 
againft him. 

Hutchinfon v. In debt upon bond, the defendant pleaded a greater debt i** 
Tr. 140. 2, bar,upon which the plaintiff prayed to havethc condition of fc^'* 
C' **• bond inrolled, which was to appear at ff^e/iminJler,2t}6dtm\M^" 

red ; and it was holden that this bond was not within tX'^ 
8 G. 2. for that (latute relates only to bonds conditioned <^ 
pay money, and not to b^il-bonds; and it was nol within ch^ 
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flatute 2 G« 2. becaufe the plaintiflFdid not bring the adion in 

his own right, but as truftee for another, (for he was an 

officer in (he palace cour^ ;) but if it had been given to the Lofcing^oMl 

(heriiF, and by him affigned to the party, it might be other- Sltc!r73t, 

wife, and then the penalty would have been confidered as the 

debt, bAaufe it would have depended upon 2 G, 2. 

In debt on bond, the defendant craved »yir of th^ condi- Oolilnt^/ 
tion, which was to pay the plaintiff jo/. a year during life, ^q*%^^^ 
and then pleaded, that the plaintiff was indebted to him in 
the fum of 500 /. for money lent, i^c. exceeding the yearly 
Turns that had incurred for the annuity, and offered to fet 
off as much, ^c. and on demurrer the plea was' .holden 
good. 

To ajfvmpfa for 40 /• lent, tic. the defendant pleaded art!* f^UnSsui 
clet of agreement with mutual covenants in a penalty of ti^oTa. * 
%ooL for performance, and (hewed a breach whereby the 
penalty became due, ani offered to fet ofi^; on demurrer the 
court held this plea not within the ftatutes, for there may 
not be 5 /• jufily due to the defendant on the balance, 

A debt barred by the ffatute of limitations cannot be fet o(F. 
If it be pleaded in bar to the adion, the plaintiff* may reply 
the ftatute of limitations. If it be given in evidence on a 
notice of fet- off, it may be objected to at the trial. 

>/• having been appointed by B. his attorney to receive his Shipmantf*i 
rents, did after his death receive rent arrear in 5.'s life- time; e. ii"Gr«. 
BJ's executrix brought an a£lion for the money in her own ^* *• 
name ; the defendant gave notice to fet off a debt due to him 
from the teftator, which was not allowed at the trial, be- 
caufe the teftator had never any caufe of adion againfl the 
flefendant, for the money was not received till after his death. 

To an a£tion on a promiffbry note of 30 /. the plaintiff* Biiflcenrii snd 
took a verdidl for the whole fum, the defendant had at the i g. 3' k.b. 
fame fittings an action againft the plaintiff for j j /. to which ^'(^^"S^- 

there was a notice to fet off the note of hand ; and the court 
held that notwithftanding the verdidt, the note of hand might 
be fet off*, for if at the time of the a6lion brought there are 
mutual demands, they by the ftatute may be fet off ; and 
juftice maybe done by entering a remittitur on the firft re« 
cord as to fo much. 

The affignce of a bankrupt brought an adion for work and ^Yl^* •flif nee 
labour, the defendant gave notice of a fet-ofF, and at the trial Chaaxbcrs, 
nroduced a negotiable notegivep by thpbankrupt an(ecedentto '^'^* i> ^* «• 

bis 
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K* R- his bankruptcy to Scctt^ and Scott^^ hand was proved to the 

^ p, ' ' indorfement to the defendant, but no proof was given when 

it was indorfed, upon which the phintilF called two wit- 
nefleSi who gave ilrong evidence to ihew it was after the 
bankruptcy \ however the defendant had a verdid ; but a 
new trial was granted, becaufc fuch indorfee oughtmot to be 
in a better condition than the drawee, who would only have 
come in as a creditor under the commiffion. 
Ity»l4al' To an adiion o{ indebitatus affumplit by the aflignees of 4 

lUTi^nees of m u j o 

Harvefto/. bankrupt, for goods fold by them to the defendant, he pleaded 

1^0?*.^!^. ^^^^ Harvefl before his bankruptcy, [viz. 3 1 Apr. 1740.) was 

indebted to the defendant by bond in 100/. condirioned to 
pay 50/. which exceeded the 13/. mentioned in the declara- 
tion \ and upon demurrer it was holdcn, that the ftatute for 
fetting oiF mutual debts does not extend to aOiignees pf bank* 
rupts, and that thefe can never be confidcred as mutul^l debts^ 
tor where there are mutual debts, there muft be mutual re«» 
medies, which is not the cafe here. 

But by the 5 Geo, 2. c. 30./. 28. Where it (hall appear to 
the commifTioners that there has been mutual credit given by 
the bankrupt, and any other perfon, or mutual debts between 
the bankrupt and any other perfon, at any time before fucb 
perfon became bankrupt, the commiifioners, or the a^gnecs 
of the bankrupt's eftate, fbaU ftate the account between 

^ them, and one debt may be fet againft another \ and what 

ihall appear to be due on the balance, and no more^ fliall te 
claimed, or paid, on either fide. 

AbfoUm uni In replevin, the avowant j unified under a diftrefs for rent; 

i6"g!'» C. B. ^"^ plaintifF at l^Tifi Prius infifled, that there was more due 

to him than the rent amounted to, and Denifon]. refufed the 
evidence, and upon motion for a new trial, the court held 
tha^ 2 G. 2. did not extend to the cafe of a diflrefs, for that 
is not an ad^ion, but a remedy without fuit.; they Ukewif^ 
declared, that it did not extend to detinue^ and the like a£lions 
of wrong. ^ 

Oower 0nd In Covenant upon an indenture for non-payment of rent, the 

I B.i©4."'^^* defendant pleaded non cfl fa^um^ and gave a notice of fetofF, 

Mr. J. Denton at the affizes was of opinion he could not upon 
this iflue ; but upon a motion for a new tiial, the court held 
th^ evidence ought to have been received, for the general iifue 

mentionec^. 
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knentioned in the a£t mull be ttnderftood to be any general 
ifTue, and accordingly ordered a new trial. 

If a man accept a bond for a legacy, it is an extinguifh* ; € 00*44/ 
ment of the legacy ; fo if a man accept an obligation for A \a Leon. iu» 
debt due by fimple contrad ; otherwife for a debt due by ' 
rpecialty ; but if a ftranger give a bond for a debt due by 
Qmplc contrail from another, it will be no extinguifhment. 

So if a man after an aft of bankruptcy committed, give a Stftt04t» 
bond for a fimple contraft debt, it will not fo far exttnguiOi 
the Ample contrail as to deprive the creditor of petitioning 
for a com mi (Con. 

If an infant become indebted for neceflaries, and give a Cr. II. ^lo. 
bond in a penalty for the money, it will not extingui(h the '^**^" ■7»»«» 
Ample contraddebt, for the bond k void, alitor \i it be a Angle 
obligation in the veryfum. 

The plaintiff gave a note of hand for rent arrear, and MAunani ( 
took a receipt for it when paid, the defendant afterward dif- Modmouth, \ 
trained for the rent, the plaintiff brought trefpafs; and it x744>p«r 
was holden, that notwithftanding this note, the defendant tJtx'Jndtikif 
might didrain, for it is no alteration of the debt till payment. o*'»®";. ,. ' 
But \i jt. indorfe a note to B. for a precedent debt, and B, s.P. 
give a receipt for it as money when paid, yet if he negleft to ^^^"^^ '^*' 
apply to the drawer in time, and by his laches the note is lofl^ 
St will extioguifh the precedent debt, and in an aSion he 
would be nonfuited. 

If a landlord accept a bond for the rent, this does not ex- 3 Danr. 5oi» 
tinguifh it, for the rent is higher, and the accepting of a \. 

fecurity of an equal degree is no extinguifhment of a debt, j 

as a ftatute-Aaple for a bond. But a judgment obtained 6 Co. 44* f 
Upon a bond is an extinguifhment of it» ^ 
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Containing ONE BOOK. 



Of A(flions given by Statute. 



INTRODUCTION. 

HAVING in the two former parts of this work treited 
of fuch a£lion$ as are founded either upon torts or up« 
on contradl, it is now proper to take notice of fuch anions 
as are given by the ftatute law % and they are of two forti : 

1. Such as are given to the ptrty grieved. 

2. Such as are given to the common informer. 

It would be endlefs to mention all the ads of parliament 
that give actions ; I will therefore only fet down fuch as are 
in moft frequent ufe ; taking notice likewife of fuch general 
mles as are applicable to all anions upon ilatutes^ 
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CHAPTER L 

Of Aftions upon the Statute of Hue and Cry. 

BY the ftatutcof Wtnten^ c. 2. the hundred within which 
any robbery is comQiittedfliall be anfwerable for the fame. 

No robbery will make the hundred liable, but that which 
is done openly and with force and violence ; therefore if a 5^]^ ^^^^ 
carrier's fon or fervant confpire to rob him, the hundred is 
not anfwerable. 

By the fameftatute, if the robbery be done within the di- Hut. 1x5. 
vifion of two hundreds, both (hall be anfwerable. 

If robbers aflault a perfun in one hundred, and he flies ^Salk.6i5K 
into another, where he is purfued and robbed, the lafl; hun- 
dred is liable. 

So if a perfon be carried out of the highway in the hundred 2 Rtym. Si6. 
of A, and robbed in a coppice in the highway in the hundred 
of B. it will be fufficient to charge the hundred of B. 

But if one be taken in the hundred of >/. and carried into 
the hundred of B. into a manfion-houfe and^robbed ; or taken 
in the day time in /t. and carried to B, and there robbed in 
the night, it is not within the ftatute \ for though there be Carth.yr. 
no occafion to aver in the declaration that it was done in the 
highway, any more than that it was done in the day, yet it 
muft be given in evidence on the trial, elfe the plaintiff will 
be nonfuited. 

Proving that the robbery was committed in a private way. Fir. x6o. 
will be fufHcient to charge the hundred. 

A robbery upon the Lord's Day by 29 Car, 1. r. 7. will Teftmaker^. 
not charge the hundred. But that ftatute only extends to ton^M. 7G.a« 
the cafe of travelling, therefore where the plaintiiF was rob- *^* ^^* 
bed in going to church on a Sunday he recovered. And 
upon any other day if there be as much light as a man's 
countenance might be difcerned by, though before fun-rife 
or after fun-fet, the hundred {hall be liable. So if robbers rCn. 6. 
oblige the waggoner to drive his waggon from the highway p][* /,' ^^* 
by day, but do not take any thing till night. 

By 27 EL c, 13. No perfon (hall have an adion againft the 
hundred, unlefs he (hall, with as much convenient fpeed as may 
be, give notice to fome of the inhabitants of fome town, village 
or hamlet near to the place where the robberj was coccmitted. 
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By 8 G. 2. c, i6. Noperfon (hall have an action againft the 
hundred, unlefs befide the notice required by 27 £/. r. 3, 
be (hall, with as much convenient fpeed as may be, give no- 
tice to one of the conftables of the hundred, or to fome con- 
fiable, bor(bolder, headborough or tything-man of fome 
town, pari(h, village, hamlet or tything near unto the place 
where, ^c, or (hall leave notice in writing of fuch robbery 
at the dwelling-houfc of fuch conftable, k^c. defcribing in 
fuch notice to be given or left, fo far as the nature and cir- 
cumftances of the cafe will admit, the felons, and the time 
and place, together with the goods and cit'edls whereof he 
was robbed. 
Ball v.Hun(!. B. was robbed a Iktie after Ax in the morning, his ftirrupt 
Vrymoddlcy. ^^^ j^j^ bridle and faddle thrown into a ditch, his horfe turned 

1 r* 1 5 v*» !• . * 

Scr. 1170, loofe, two miles and a half from Northampton. He went there 

after recovering his horfe, ^c. and gave notice to the inhabi- 
tants and to three men in the way, and then rode three miles 
farther, and left notice in writing with the high conftable of 
the hundred in which, ^c. and all this within two hours of the 
robbery: and upon a fpecial cafe ftated had judgment, though 
it was obje£ted that he had given no notice to the con({ab]eat 
Northampton^ which was the perfon it might have been giTen 
to with moft convenient fpeed : but it was anfwered that it 
was put in the alternative, and the conftable of the hundred 
was the moft proper, and this was done with all reafunabic 
fpeed : it was faid that perhaps he went to Northampton for ad* 
vice, for men do not carry the a£l of parliament in their pocket. 

Nay su Notice given to the next village forward in the road is good, 

though it be in another hundred, and though there were an- 
other village a latere nearer in the fame hundred. The word 
in the aft is near, not neareft, and five miles have been 
reckoned fufUciently near : and it is good though the village 
is in a different county. 

Cr.Car. 4r. By 27 EL c. 13. The party robbed fnall not have any 

afiion, except he firft, within 20 days before fuch aftion 
be brought, be examined upon oath before fome juftice 
■of the peace of the county where the robbery was com- 
mitted, inhabiting within the faid hundred or near the 
fame, whether he knew the parties that committed the 
robbery, or any of them ; and if upon examination it 
be confefTed that he does know the parties, that then he 

(ban, 
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ihall, before theacSion commenced, enter into a bond before 
the faid juftice efFecSually to profecute the perfon fo known* 

Though the robbery were 20 miles from the place where Lakev. Htm. 
the juftice Jived, and though it were proved that there were don,*Lcnt**'' 
many juftices lived nearer, yet Jhfjey J . ht\d it fufEcient on *774* 
a cale rcferved^ faying the a6l was only direftory in that re* 
fpea. 

The oath may be taken before a juftice of the county, r yotiesa39. 
though not in the county at the time of adminiftring it, for ^' *^* **'* 
he a£ts only as a minifterial officer^ and therefore an adion i Leon. ^ij. 
would lie againft him if he rcfufed to take the examination. 

It is fufficient for the plaintiff to prove that he who tpok p^^ Parkef 
the aiHdavit a£ls as a juflice of the peace, and it (hall be read Ch. j. ac 
upon proof that it was delivered by his clerk to the perfon '*" ° * ' 
producing it, without proving the juftice's hand. 

It is nof neceliary for the juftice to take the examination Grihamti. 
In writing, but if he appear at the trial, and depofe the fub- comrce,*^ per* 
ftance of the ufual affidavit, it is fufficient. ^^^^"i J* 

But if the juftice have taken the fubftance of the ufual Kemp. ▼. 
affidavit in writing, and that is produced in evidence, he ^""?« o^ 
fhall not be permitted to give evidence at the trial of any 19C. z'.c. B. 
thing elfe the plaintiff faid on his examination, viz. any de- 
fcription of the robbers or robbery difTcrent from what he 
{hall give on the trial. 

By S G, 2. c. i6. The party robbed muft, within io davs 
after the robbery committed, infcrt an advertifemcnt in the 
Gazette, deftribifig the felons, th'? time and place of the 
robbery, together with the goods and efFedls taken. 

Chandler was robbed [inter al*) of 15 bank bills, he knew Chandlef ♦• 
the value of each bill, and the dates and numbers of o, but "und. of 

1*11 11/- Sunfting in 

not knowing the dates and numbers of the other 6, in the Berki i749> 
advertifemcnt he only inferted the value, and not the dates or 
numbers of any ; upon this a cafe being referved for the 
Opinion of the court of C B. they were equally divided upon 
the queftion, whether he ought to recover for what was well 
defcribed, viz, his watch, money, and the 6 bills of which 
the dates and numbers were not known, and thereupon the 
pojtea could not be delivered gut ; IP^tlUs Ch. J. and Burnet^ 
J. for the defendant^ Abney and Burch ]. for the plaintiifF. . 
This cafe being attended with many fufpicious circumftances, 
and for fo large a fum of money, occaftoned the aft of 22 G, 
2* c, 24. whereby no perfon ihall recover agalnft the hundred 

a ta 
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in any a£lion on any of the ftatutes of hue and cry more ttlati 

200 /. unlefs at the time of the robbery there be two prefent 

at leaft to atteft the truth of his or their being fo robbed. 

By the fame ad of the 8 Ge§. 2. the party muft^ before any 

aiSion commenced, enter into a bond in the manner thetein 

mentioned to the high con&able of the hundred, for the pay- 

mentofcofts, Wr. 
By the 27 EL the adion muft be commenced within a 

year after the robbery committed, for which reafon the plain- 
tiff muft produce a copy of the original, to (hew the adion 
commenced within the time, as alfo that the oath of tbo 
robbery was within 20 days before the tijie. 

By the fame ad, if any one of the offenders be taken by 

purfuit, the hundred (hall not be liable, and by 8 G. 2. it is 

fufficient if he be apprehended within 40 daysaft^r notice in 

the Gazette. But this muft be pleaded, and not given in 

^ evidence on the general iffue. 

"k. ^»S- If a fcrvant be robbed in the abfence of his maftsr, of his 

'* * mafter's money, cither the mafter or the fervant may bring : 
the adion, but the fervant muft take the oath : bu: if hebe-= 
robbed in the prefence of his mafter, of bis matter's moneyi^ 
the mafter muft bring theadion>. and his oath alone will 
fufficient. 

The party robbed may be a witnefs ix neceJJUatei and by 
G. 2. a hundredor maylikewife be a witnefs for the hundred. 

s R. A. 686. If the mafter bring an adion on the robbery of his fervant -= 

he may be a witnefs to prove the delivery of the money t^ 
him. 

Oven 70. The plaintiff need not prove the robbery in the place or i:^ 

the parifli alledged in the declaration, if it be proved witbi ^ 
the fame hundred. So hue and cry need not be proved by th^ 

Per Hole. f;. plaintiff, though allcdgcd in his declaration, for it is the par 

An. « Maid, ^^f ^y^^ hundred to levy it. 

By 27 ELc. 13. The inhabitants of every hundred, wfacre:^ 
"exigence of frefli fuit after hue and cry (hall happen to b» ^ 
ftiail anfwer the one half of the damages recovered againft t^H* 
hundred, l^c. to be recovered by adion of debt, &r. in t 
name of the clerk of the peace of the county, for the ufe 
the inhabitants of the hundred irf which, ^e. 
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CHAPTER IL 

Of Aftions upon the Statute of E. 6, for not fccting 

out of Tithe. 

TH E ftatute of the 2^ jEd. 6. c. 13. dirc<as the tithe 
to be fairly fet out under the pain of forfeiture of treble 
value, without mentioning to whom ; but that has been al- a IniL 6p. 
ways conflrued to be the proprietor of the tithe, as he is the 
party grieved. 

In this aifiion therefore the plaintiff muft prove himfelf en- 
titled to the tithe, the taking away by the defendant, and the 
V'-aJuc; but as the adtion is founded on the tort, the plaintiff Cr. J. 437. 
irtay declare 2l% firmarius vel proprietarius without (hewing any 
Particular title. 

The plaintiff declared as a farmer of the reftory of Frihufi^ Selwm *ni 
®^d proved himfelf lefTce of one Bello'dUy who was Icffee to the ^*'**y' 
"^«iri and chapter to whom the recSory belonged, and produced 
^■^<^ leafc from Bellow^ but not from the dean and chapter to 
^ * rn ; however upon proving that he received tithe of others as 
^ *"rncr, it was holJen fuiFicient hy Pemberton Ch, Juft. in Sujix 
* ^8 2 ; and at the fame afiizes the plaintiff being farmer under Hartndgc v, 
^"^ <Jcan and chapter of Canterbury^ and proving he had re- ^**>'**' 
^^* v-^d tithes for fome years as fuch, it was holden fufT.cicnt 
•'^•thbut producing any leafe. 

S o if the plaintiff claim as parfon, if the title be not in quef- 

^*^^ri, it is fufficient if he prove himfelf in quiet pofleffion j but 

JJ^ *He title be inqueftion, he muft prove his ordination by the 

*fl^op, his inftitution and induction, fubfcription to the decla- 

^ion in the a£t of uniformity in the prefcnce of the bi(hop, 

^. and his reading the 39 articles within two monthb^ and 

^^laring his aflcnt to them. 

Xjebt upon the ftatute againft three ; upon «/7 rfr^// pleaded, C«th. 361, 

^^ jury found that the defendant Hancock debet 18/. \i\it quoad 

^^^ other defendants nil debtnt \ and upon motion in arreft of 

■^^^gnicnt, becaufe it was an action of debt founded on a con- 

*^-*^v3 which is iiitirc \ the court held it was founded on a tort, 

^^"•^ therefore one may be found guilty and the other acquitted, . 

in other adions upon torts ; and upon the authority of this 

O cafe 
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cafe the court of AT, B, determined the cafe of Hardman ^. 
WhitGire i^ al' M. 22 G. 2. which was an acElion' of debt 
againlt nine for keeping a lurcher contrary to 8 G. i« c. 194 
All pleaded nil dehenty and verdi6l as to fix, quoddehent 5 /• and 
•ro« tHx.4So. as to the three others nildebent. Only one penalty can be re- 
covered againd all. 
« Keb. 45. Upon nil debet a hy perfon cannot give a n^i? deciniando \tt 

evidence, but the king or a fpiritual perfon may, without 
t Lev. 135, (hewing any caufe why difchafged ; for it (hall be intended by 

lawful means : But where a fpecial verdict found that the ab- . 
bet of Abington was feifed in fee, and that he and his ptedeoef- 
fors held it difcharged, and granted it to All Souls college, it 
was holden that the prefcription was perfonal, and determin-*' 
ed by the alienation, and that rt could not be intended to be a 
difcharge by a real compofition, it not being pleaded or. found 
by the jury to be fo. 

And this leads me to take notice of the conflrudion of the 

ftatuteof 31 H. S. e. 13. as todifchargesof paytflentpf titbe^ 

% Co. 45« At common law temporal perfons had only two ways to dif** 

charge tithe ; the frrft was by grant of the parfon, patron and 
ordinary ; the other by a prefcription yi/^ modfij but not bj ait 
abfolute prefcription. 

Spiritual perfons had four ways of difcharge. t. Bull of llie 
pope, 2. Compofition. 3. Prefcription, all: which wereab-r 
folute. 4. Order, viz, Ciftertjans,Templers,and Hofpitallerf 
oi Jerufaiem^ztii was limited to fo long as the land remaiiMif 
in their own manurance. 

Then came 31 //. 8. and enaded that as well the kiog^af 
all and every perfon which fhall have any hereditaments wlitcki 
belonged to monafteries or other religious or ecdefiafticil 
houfes, (hall retain, keep, and enjoy the fame according 19 
their edates and titles, difcharged and acquitted of paymentof I 
tithes, as freely and in as large and ample manner as the(ki 
late aboots, ts^c. occupied, pofleiled or enjoyed the famet( 
the days of their diilblution. 
H#b. 297. This claufc hath continued the difcharge by bull, compofi- 

tion and order, which was before the act, and which dfc 
would have been dilVolved with the fpiritual bodies towhid 
ihey were annexed. 

It hath likewlfc continued the difcharge by prefcrintioDi 
which though it would otherwift have continued in tbekiogi 
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who is pirfina mixta^ and therefore cap^le of fuch a diTcharge 
at common law, yet it would have failed in the cafe of a mere 
layman, fuch a one (as I have already faid) not being allowed 
to plead a prefcription in mn decimando^ but only in mode di^ 
limandi. 

It hath alfo created a new difcharge, and that is unity of 
pofleffioD of the parfonage and land in one hand. 

But to make this unity a good difcharge within this a£l, It Rob. i^St 
muft be a perpetual one, /. e. a tempore cujusj ^c. till the diflb- 
lution ; find though it be perpetual, yet if the abbot, or his far- 
mer, paid tithe before the diiTolution, that would deftroy the 
prefcription, becaufe it would prove there was no real dif- 
charge, for an unity by prefcription is not itfelf a perfe<El dif- 
charge, but from thence the law will prima facie prefume one, 
chough it cannot be found ; and therefore if the jury find no- Ingram snJ 
thing but a perpetual unity, it is found againft the pleader, scw^itaS.*** 
and therefore in pleading fuch an unity you muft add, that ra^ 
thne inde they held difcharged of payment of tithe time out of 
mind, for that fixes it to the ftatute ^ yet the unity and not the 
cbnclufion muft be traverfed. 

From hence it appears, that if the appropriation were made n C«. 14. 
within time of memory, upon the point of unity the ftatute 
will be of no avail ; but in fuch cafe he may alledge the faid 
branch of the a£^, and that the abbots, i^c. a tempore cujm till 
the diflblution, held the land difcharged of tithe, and give fuch 
evidence that he may approve it, which muft htapojleriori. 

But if the abbey were founded within memory, or the land 
purchafed to the abbey within memory, then he cannot pre- 
scribe; but if the abbey had been time of mind, and an ap« 
propriation {incc,yct he may prefcribe in a general difcharge j 
for that may be, though an unity came affer. 

Of the other ways of difcharge continued by this aA, it is Hob. 290* 
only neceflary to fay, they muft be properly pleaded, for tithe 
of right belongs to the church, and if you will difcharge a juft 
demand, you muft facisfy the court of your difcharge. 

But note, this claufe of difcharge in 31 //. 8. extend^ only % Co. 47^ 
to fuch religious houfes as came to the king by virtue of that 
WL&y or by 32 H, 8. c, 24. and not to fuch which came to him Raym. as^* 
cither by virtue of 27 H. 8. or i E. 6. 

Where the difcharge is by order only, it is limited to folong Ingram Mi 
as the land is in the occupation of the owners, but if the land * ^^ 

O a have 
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hav: nsver piii cithct thoagh i: be proved nerer to hare been 

in €e.i«n:s h^Lacs, yer the gentr^ prduoiptba of z total dif- 

charge fbaii prevail. 

^-■"/'l"- In debt upon ihe fiirjrc 2 £ 6. the defendant pleaded not 

^/•.n }'.' guilty, and ir.fiAcd on tnc pro. ».'o' cf barren land< ; the cafe 

^'^''^' was, h: ploughed and d^r.fhtred an ancienc warren and fheep- 

wa!k, rn wnich w^re foine fjrz^s >nd ihe hrll crop upon 107 
acres was cf the value cf 24'^*. ani upon this, without more 
evidence, the judge thought it taincient tofhewthe land was 
\\^. 656. not/uapu naurd barren, bat profiiable land. 

So \i a wood be ftubbcd and grubbed, and made fit for the 
plough and employed chereuntD, yet it (hall pay tithe prefently,^ 
for wood r^round is Urra firtu'n <rr fcc^unda, 
%"<kmt^\ Mni Lord HarJwicke held fuch land only within the claufe of th( 

j*i/ 1743. ftaturc, relating to barren lanJ, ;<sover and above the neceC- 

fary cxpence of incIoGng and clearing, required alfo ezpenci 
in manuring, before they could be made proper for agricul^ 
ture,and therefore decreed tithe upon its being proved, that ch* 
land bore better corn than the arable land in the parifh, with, 
out any ex:raordinary expence in manure, i^c* and that it ha. 
paid tithe of milk, wood, i^c. oefore. 

Note; in the fame caufe it appearing that z modus of 13 
was paid for the tithe of Grange farm, to which there ws 
common appurtenant in the land inciofed, a parcel of whitt 
was allotted by the a<f^ for inclodng to the farm, the cbaocca» r=el- 
lor held the modus extended to ftich inciofed land. 
w<t «»•// Bttcki, If one do gain land from the lea and plow it, he fliall pc^ pay 
^' tithe, for the land is not fuapu naturd barren. 

So of any other land covered with water. 
Cr. E. ^75. This ftatute extends only to predial tithe, 1. /• ex fru&i'^K^''ihs 

pradiorum tit blada^faenum^ Ifc, feu exfru5!ihus arhrumy utftf^^ ma^ 
pyra^ ^c. but tithe of cheefe, milic, calves, lambs, ^c* are r nor 
predial but mixed ; and therefore in an af^ion brought for not 

fetting out tithe of cheefe, milk, is'c. after verdid for tbt 

plainiiffj judgment was arrefted. 





t \f\\\. 648,649. 
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CHAPTER III. 
Of Aftions upon 5 Eliz. 

THE 5 EKz, c, 4. cnaSs, That no pcrfon (hall exerclfc 
any trade who has not ferved as an apprentice for 7 
years, under the penalty of 2 /. per month, to be recovered by 
whoever will fue for the fame. 

None but what were trades at the time of making this fta- Salk. €it: 
iute are within it, therefore it ought to be averred in the de- 
<:Iaration (or indi<^ment) that it was a trade at the time of 
snaking the a3, and it is a good exception in arreft of judg- 
ement, 'that it is not.fo averred : unlefs it be a trade within the R« v Moi^«, 

H. 3 G. 2. 

'Very words of the a6t, and then no fuch averment is neceflary. 

And note : it muft be averred to be a trade ufed within the Quc^n v. Ro- 
aim (or kingdom) of England or IVaies at the time of mak- 13 An. 
ng the a^^. 
Only fuch trades arc within theequity of the aftas require Salk.6n. ^ 
ill ; but whether it were a trade or not at the time of making 
C:he I^atute, or whether any fkill be requifite to the cxercife of 
£t, is matter of fad^ proper for the determin::tion of the jury. 

It has been objected, that the ufing a trade in a country vil- i A^od. 26. 
lage is not within the datute, and in the cafeof i?^.v v. Langlty \^q^^^ 
Ji. 6 G, 2. Mr. J. Page fuid he had ofren known indiftments 
^ua(hed upon fuch exception : However, I do not apprehend 
it would now be allowed : for in fuch cafe at the fittings at 
JViJlmtnfier it was mentioned, but Lord Ch. J. Lee made flight 
of the obje<£?ion. 

On motion to quafli an information againft the defenr^ant Ball, who, &c. 
for e)^ercifing the trade of a baker without having ferved an ^o & 31 g. a. 
apprenticefbip at theparifh of ^, in 7w'77/. The firft objcdlion * ' 
was, that it did not app<.ar that the offence was committed in 
the city, borough, or market town. Secondly, that it did not , 
appear but that the defendant exercifed this trade v.'hen the a6l 
lyas made. But the court held that neither the en.i£llng part 
of the ftatute, nor the preamble, gave any foundation for the 
ijrft objection, and that tlie offence was clearly well laid ; 
though they faid, if it came out in evi Icnce that he followed 
the bufincfs only in a fmall village, it had been the common 

O 7 praflicc 



193 -^^ IntroduSiion to the Lazv 

practice to find for the defendant. As to tbefecond obje£lion, 
the court faid, it muft be prefomed at this length of tirne^ cho' 
thcobjedion would have held whilft the law was recent. 
Salk. 67. It has been holden that ferving feven years as an apprentice 

beyond fea, without being bound, is fufficient, and therefore an 
indidiment was qua(hed, becaufe it only faid he had not ferved 
as an apprentice infra regnum Anglier aut WaUtam. 
Peiki and \^ ^^ adion qui tarn for exercifing-a trade, the queftion arofc ^ 

1 An. at Weft. What (hould be a fervice ? On which Holt Ch. J. cited a cafe ^ 
nnniicr, Salk. fcetwecn Hofhlm and Young in B. R. on a fpecial verdift, where -55a 

it was adjudged^ that if a perfon ferving feven years in the ex— ^ 
ercife of his trade to any perfon exercifing that trade, thougkar^ 
that perfon have no right to ufe that trade, yet being employ— i-^ ^ 
ed in it feven years, that fliall be a good fervice though he wer 
not an apprentice ; alfo he faid he had holden that if a womai 
marry a tradefman, and be employed therein feven years, an- 
then the hufband die, (he may ufc that trade after her bu 
bandy's death; and alfo if (he marry afccond hufband, (hem 
continue to cxercifc that trade, and if (he die her hufband m 
continue to exercifc it, provided he were employed in thee 
ercife of it feven years in his wife's life-time ; he faid he hi 
mentioned all thefc opinions of his to the reft of the judg 
who ali concurred, 
fi Id ^ %g' ^^^ foregoing cafe (hews that the conftruftion put upon t 

per cur\ ftatute has been a very liberal one in favour of defendant 

however, there has been no cafe which has been determin 
to be within the a(5^, unlefs there have been in fome manneKT' ^ 
fervice for feven years ; therefore one who is a partner t 
perfon qualified will not be within the a£i, unlefs he have fer 
cd feven years. But if the defendant can in any manner pr<K 
the following of the trade for feven years, it will befuffici 
without any binding (and he (hall be fuffered to make it 
• Raym. 1x79. by months and weeks) ; yet the word afprentici is the Tery 

terial Word of the ftatute, and an indidment without it wo 
be ill. 
Waiien v.Houl- It has been holden to be fufficient if the defendant have f^ 
on» »759« lowed the tradd feven years as a mafter, without any profe^ 

tion againft him with efFedl. 
Tr. 9 G. »• A perfon who follows a trade as a journeyman is not tvbj^^ 

to the penalties of this ftatute, though he has not ferved an 9p^ 
prenticefhip. 

Om 
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On a rpecial vcrdi£l the cafe was, The defendant was a Salk. 6xa, 
Turkij merchant, and exported woollen manufacture into 
Turkey \ he employed clothiers that had ferved apprenticefhips 
to work the cloth in his own houfe at his own charge, and 
with his own materials; and the court held that the defend- 
ant was the trader in this cafe, becaufe be employed the reft 
who were but as fervants ; they held likewife that this^was 
grading within the ftatute, for whether the utterance be with- 
in the realm, or in Turkey^ is not material. 

But where a fpecial verdid found that the defendant was a Rajrnard «r. 
money partner in the brewing trade with Cox^ who was quali- 30 cVa. K.B. 
^ed ; but that by agreement he w^s not to interfere in the 
jtrade, but that Cox had an aliovvance for that purpofe, the 
court held it was not within the meaning of the ttatute. 

Note ; Freemen and their wives cannot be witnefles, where R" v.Sey- 

. . mour, M. 6 

part of the penalty goes to the city or town corporate where 0.2. perRayai 

the offence is committed. ^* "*"' 

Though the plaintiff in this atf^ion be not entitled to cofts if Jrynei v. Stt. 

he recover, yet he muft pay them if the verdid be found c"arc!V.** 
^gainft him. 



CHAPTER IV. 

General Rules concerning Aftions on penal Statutes. 

BY 31 EL c. 5. it isenafted. That all pftions, £5fr. brought 
for any forfeiture iipon any penal ftatute made or to be 
piade, whereby the forfeiture is limited to the king, (hall be 
brought within two years : And all actions upon any penal 
ftatute, the benefit whereof is limited to the king and to the 
profecutor, (ball be brought within one year. 

And in default of fuch purfuir, then the fame to be brought 
for the king at any tiipe within two years after that year ended. 
And if any fuit upon any penal fijitutc made or to be made, ex- 
cept the ftatute of tillage, (hall be brought after the time in 
that behalf before limited, the faoie (hall be void and of none 

O 4 Upon 



J 95 



An IntroduEtion to the Law 



4 Mod. 144. 
X Show. 353. 



Noy 71, 



Carth. 232. 
Ld. Raym. 78, 



Lookup who, 
&c. "t/. Sit T» 
Fredehcic. 
Mic. 6 G. 3. 



Carth. 23I' 



Morris and 
iHarwuoJ, 
Mic. 3 G. 3. 



Salk. 372. 



Upon this ftatutc it has been holden, that if any ofTencc 
prohibited by any penal iiatute be alfo an offence at common 
Jaw, ti.r profecut.on of it as an ofFence at common law is not 
reftrainpfl /v ihis act. 2. That the defendant may take ad- 
vantage oi this ftaiute on the general iflue, and need not plead, 
it. 3. That the party grieved is not within this ftatute, bufc 
may fue as before; but quare^ where the fuit is firft given t^ 
the party grieved, and then to the common informer? 

On a cafe referved it appeared that the a£lion of debt warn 
brought on 9 jin, c. 14. by a common informer againft Sir T^ 
F» for winning 525/. of G. L, at cards. The money was loft 
and paid 11 M^rch i757> and the original not fued gut iil/ 
Mic, 1762. The court of C. B, held it a cafe within 31 £L 
though the action given in the nift indauce to the party 
grieved, and afterward to the common informer for himfeif 
and the poor of the parifli : for fuch adtion would have been 
within the 7 H. 8. and the 31 EL was made to narrpw the 
time given by that ftaiutc, and therefore could never mean to 
leave any adtions unrc'irained in time ; the latter part of the 
claufc mull therefore be conftrued to extend to them. 

It has been determined that fuing out a latitat within the 
year, is a fufficient commencement of the fuit to fave the 
limitation of time. But if the writ were not fucd out till 
after the year, though by relation it would be within the timC) 
the plaintiff ought to be nonfuited. 

By 21 Jac, I. f. 4. All offtncesagainfl penal (latutes, for 
which any common informer may ground an adtion, fffr. be- 
fore jufticcs of excifc, l^c. (except offences concerning recu- 
fancy or maintenance of the king's cufloms, or tranfportmg 
gold and filvcr, ammunition or wool, ^c.) (hall be commen- 
ced, fued, tried, recovered and determined by adtion, Csfr. be- 
fore the juftices of aflize, isfc. or before juflices of the county, 
i3c. and the likeprocefs in every popular adlion, ^f. {hall be 
as in adlions of trefpafs vi et armis at common law, and in all 
fuits on penal (latutes the offence (hall be laid in the proper 
county ; and if on the general ifl'uc the offence be not proved 
in the fame county in which it is laid, the defendant (hall be 
found not guilty. 

In the ccnlhudlionof this adl it has been holden, that it does 
not extend to any offence created fince that ftatute, but that 
where a fubfcqucnt ftatute gives an adlion of debt or other re- 
medy 
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?(ly for the recovery of a penalty in any court of record ge- 
.'rally, it fo {ii-: impliedly repeals 2 1 yV/r. i • However the of- 
ncc mull be laid within the proper county. 

This ilatute gives no new jurifdiction to the courts therein 
icntioned ; therefore fuits for fuch offences, over which they 
ive no jurifdidion before the ftatute, mud be brought in the 
Durts of IVe/hninjhr, 

Where by the aft creating the penalty, it is to be recovered Carth. 465. 
'bill, plaint or information in any of the king's courts of re- 
^t6^ and no mention made of the quarter CelTions or a/Tizes, 
? 21 Jac. I. docs not extend to it ; for the a£l never meant 

give a jurifJidion to the quarter fe/Iions or af&zes where 

' y had none before. Therefore it was holden that an infor- Str. ito|, 

tion did not lie at the adizes for non- refidence, the penalty 

' 21 //. 8.) being recoverable by bill, plaint or informa* 

1 in the king's t:ourts. 

n the cafe of the K, v. Martel^ M, 25 Car.t. in an informa- 
1 on the 5 Eiiz, it was holJen, that it lay not originally in 
5. becaufe the 2 1 J^ic. i . hath negative words, but that if it be 
,Ain originally below, the party may remove it by cerihrari'if 
\*'ill, and give jurifJi^Slion to that court, for it is a ftatute 

the eafc . f the fubjes^l; but the king cannot remove it, 
S^o fuit by a paity :^ricvwd is within the reftraint of the fta- i Show. 354, 
::. • 

3y 18 filiz, c. 5. !>3fo informer fhall compound or agree with 
• that fiiall oirenJ again fl any penal Uatute for an offence 
nmitted, but after anfwer made in court to the fuit, nor af- 

anfwcr but by confcnt of the court. 
This extends only to common informers. 

t extends as well to fubfequent penal flatutes, as to thofe Hm. 35. 
ich were in h^'xnz when it was made, 

3y that ftatutc the common informer muft fuc in proper Maggs^^^/ 
fon, or by his attorjiv'y : therefore an infant cannot be a g.'i! * * 
nmon inforiner, for he mufl (a^ by guardian, 

\ common informer cannot fue for a lefs penalty than the Cunningb»m v, 
ute gives ; if he do, though he have a verdift, judgment g^"",^c.^b, * 
1 be arretted. Ex. gr. If a common informer were to 

for the (Ingle value of money won at play, where 9 /fn. c. 

gives the treble value. 
\ fcrvant, in the prefence, and by the command of his ma- Turner v. Li» 
, wlvj is qualified, may kill gaixft, Mic!^)!!. 

la 
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In an a£tion on a penal ftatutc !t was moved by the defen 
ant, that the plaintiff (hould givefecurity topay the cofts, u 
on affidavit t^at he was a poor man. But the court refufc 
^he motion, for the ftatute having given him power to fuc, \ 
is a debt due to him y but if it appeared that the a£kion ir ^ 
brought in a feigned name, they would oblige the real proCj^. 
cutor to give fecurity. 

The court will on motion give the defendant liberty topgv 
the penalty into court with coHs. 

Wherever the aflion is founde4 on a penal ftatute, pot 
guilty or nil debet are good pleas. 

If a defendant would plead a recovery in another acElion for 
the fame offence in bar, he muil take care to fet out in hi$ 
pjea, that the plalntift'in the other action had priority of fuit; 
if he do not, his ple^ on demurrer will be bad, but the record 
of a recovery in another action, cannot be given in evidence 
on nil debet. For if it be pleaded, the plaintiff might reply nui 
till r((ordy or that it was a recovery by fraud to defeat a real 
profccutor, which he cannot be prepared to (hew on the ge- 
neral iffue. 

Theprovifoin the Oxford 2l&^ 16^ iy Car. a.r. 8. that that 
a£i (b^l not extend to any adlion or information on any penal 
ftatute, muft be underftood of popular a£^ions and informa- 
tions, and not of remedies given bv ftatute to the' parties 
grieved. 

The acl of 24 O, 2. c. 18. (reciting that by the 4 £5f 5^*. 
It was enabled, that every venire facias fhould be awarded out 
pf the body of the county with a provifo, that it {hould not 
extend to any a£lion or information upon any penal ibtutCi 
^nd that the proyifo hacf been found inconvenient) ena&) 
That every venire facias for the trialof any iffue in any aflioQ 
px information upon any penaj ftatutes, fhall be awarded of 
the body of the proper county where fuch iflue is triable. 

If the defendant plead a prior recovery, and the plaintiffre- 
ply per fraudeniy and fuch recovery be found to be fraudulent, 
^he defendant is liable to tvyro years imprifonment by 4 i/. 7- 
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PART IV. 



Containing ONE BOOK. 
Of Criminal Profecutions relative to Civil Rights^ 



INTRODUCTION. 

THOUGH criminal profecutions (as fuch) are noi 
within the compafs of the prefent work, yet there being 
two in which civil rights come in queftion, I am neceflarily 
led to take notice of them. 

I (hall therefore in this book treat, 

1. Of the writ of Mandamus. 

2. Of informations in nature of ^o Tf^arranth 
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CHAPTER I. 
Of Writs of Mandamus. 



1 1 Co. Bag*f 
«afe. 

Wbeeler »ni 
Trotter, E. 

Si?. 2. 



ft M. 316. 



Mich. 8 G. 3. 



Hex V. Dr. 

Wallcer, E. 
9 G. a. 



Rexv.Ch«rch- 
wardens and 
Overfeers of 
Clerken-Aellf 
to. X. 



TH E writ of mandamus is a prerogative writ iffuing out 
of the court of Jf. B. (as that court has ageneral fupcr- 
intendency over all inferior jurifdidlions and perfons) and is 
the proper remedy lo enforce obedience to a£ls of parliament 
and to the king's charter, and in fuch cafe is demancfabJe of 
right ; but where the right is of a private nature, as to an of* 
fice in which the public is not concerned, fuch as a deputy 
rcgiftcr, i^V, it is difcretionary in the court to grant or to rc- 
fufe it. 

Therefore in every application for a mandamus it muft ap« 
pear what tht office is ; and for this reafon a mandamus to fwear 
one who was elected to be one of the eight men of JJhburn 
court was denied, becaufe it did not appear what the office was. 

But the court will in no cafe grant 2i mandamus x\\\ there has 
been a default ; and therefore in the cafe of the king againft 
the borough of St. Ivesy where a mandamus was granted to the 
churchwardens and overfeers of the poor, to make a poor's 
rate ; the court would not grant a mandamus to the juftices at 
the forme time, to allow it : For they would not prefume the 
julticos would not do their duty ; though the fame juftices had 
before refuted to allow a rate, when a mandamus iflbed for that 
purpofc-, and had been taken up but the term before, upon an 
attachment for difobedience. 

A mandamus is never granted to compel a mere minlRerial 
officer to do his duty, neither has it ever been granted to oblige 
a vifitor to exeVcife his jurifdi^ftion. 

This writ lies as well to rcftore one who ha«5 been unjuftly 
removed, as to admit one who has a right ; though perhaps 
there may be this difference between the two cafes; that where 
it is to fwear, or to admit, the court will, in cafe the right 
appear plain, grant the writ upon the firft motion: but where 
it' is to reflore one who has been removed, they would firll 
grant a rule to (hew caufe why fuch a writ ihould not ilTue, 

And note ; The rule to (hew caufe muft be always on the 
fame perfons to whom the writ is to be directed ; therefore a 

rule 
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rule upon churchwardens and overfeers, to (hew caufe why x 
mandamus (hould not iflue, direi^ed to them and the twenty 
principal inhabitants of the parifh was holden to be bad ; how- 
ever, the court upon motion gave leave to amend the rule, 
faying it would be good on new fervice. 

Upon a motion for a mandamus to the warden of the vint- Mich. 25 G.x. 
ners company to fwear J. S. one of the court of af&ftants, the 
affidavit being only that he was informed by fome of the court 
of ailiftants that he was elected, and no pofitive affidavit of an 
eiediion, the court would only grant a rule to (hew caufe, but 
faid, if there had been a poficive afHdavit of his cledion, they 
would have granted the writ in the firft inftance. 

N. B. In this cafe there was an affidavit that he applied to 
infpe<El the court books, in order to fee whether he were eleA« 
cd, and was refufed ; without which the court would have 
hardly granted a rule. 

Note; Where there is a corporation by prcfcription, the ibij. 
conftitution of it (as well a$ the parties right) muft be verified 
by affidavit. Where it is by charter, a copy of it muft be 
produced at the time of making the motion. 

Where they grant a rule to (hew caufe, though upon fhew- Rex v. Dr. 
ing caufe it appear doubtful, whether the party have a right ,7!"/ ^' 
or noty yet the court will iflue the mandamus^ in order that the 
right may be tried upon the return. 

It makes no difference by what mode the party becomes in- Rex v. u. 
titled to the franchife, whether by charter, prefcription, or tc- Mo»otague, 
nure; therefore where by the cuftorft of the borough of Aftd^ 
burft^ the jury at a court baron is to prefent the alienation of 
every burgage tenement, and upon fuch prefentment the ftew- 
ard is to admit the tenant, who then becomes intitled to the 
franchifes of the borough : The jury at a court baron in 
1749, having refufed to prefent feveral conveyances of bur- 
gage tenements, the court granted a mandamus to the lord to 
hold a court, and to the burgefles to attend at fuch court and 
to prefent the conveyances. And though one mandamus will 
not lie to reftore feveral perfons, yet the court held it would 
]ie in this cafe to the jury to do an aA to perfect the rights of 
feveral. 

So where by the cuftom, the court Icet was to prefent to the Cafc or thf 

r ^ \ . r t. . 11. Bor* of Chrift. 

iteward the perfon whom the commonalty of the borough had church, isC. a* 
chofen to be mayor, the court granted a mandamn^ to the Rew- 
ard 
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ard to hdd a court leet, and to the in-burgefles to attend 
fuch court and to prefent J. D. who bad been chofen by 
commonalty. 

And it is the fame where no particular pcrfon is interefted, «|| 
where by charter or prefcription the corporate body ought zq 
confift of a definite number ; and they negle£t to fill up the va. 
cancies as they happen^ the court will grant a mandamus. 

But as the power oiK. B» extends only to inforce obedience 
to the king's charter, there were many cafes in which the court 
could not interpofe; as where by the charter a particular daj 
was fixed for the eledion of a mayor or other chief officer, 
and no elc£lion was had upon fuch a day : for in fuch cafe 
commanding the corporation to proceed to an eledion at an- 
other day, would not be inforcing obedience to the king's char- 
ter, but to authorize them to adl in oppofition to it; therefore 
the ftatute of 11 G, i. enadled, that if no ele£tion (hould be 
had of the mayor or other chief officer upon the charter day, 
the corporation fliould not be thereby diflblved, but might 
meet at the town-houfe on the day after, and proceed to elec- 
tion ; and if no election (hould be made on the charter day, 
nor in purfuance of that Z&, or being made (hould afterward 
become void, the court of K. B. might grant a mandamus tt* 
quiring an eledlion to be made. 

This being a beneficial law for the fubje£l, the coart has 
been very liberal in the con(lru(Slion of it, therefore have 
granted a mandamus for the election of a mayor, though there 
had been no legal mayor for four years preceding. 

So they have granted a mandamus where there was a mayor 
defaSfo at the time, it appearing clearly there had been no due 
election. But where it appears at all doubtful whether the 
prior eledion be not legal, the court will not grant fuch t 
mandamus till the validity of the prior ele£lion has been tried 
in a proper manner by information. 

The firft v^ntof mandamusz\w2iy^ concludes with command* 
ing obedience, or caufe to be (hewn to the contrary ; but if 
a return be noade to it, which upon the face of it is infuffi- 
cient, the court will grant a peremptory mandamus, and if 
that be not obeyed, an attachment will iiTuc againft the per* 
fons difobeying it. 

So if no return be made, the court will grant an attachment 
againft the |jerfons to whom the mandamus was directed : with 

this 
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lis difFcrencc^ however, that where a mandamus is directed . 
3 a corporation to do a corporate aft, and no return is made^ 
le attachment is granted only againft thofe particular perfons 
^ho refufe to pay obedience to the mandarftus : but where it 
» diredled to feveral perfons in their natural Capacity, the at- 
achment for difobedience mud ifTue againft all, though when 
liey are before thd court the puniOiment will be proportion- 
d to their ofFence. 

If the return upon the face of it be good, but the matter of 
t falfe, an aiSlion upon the cafe lies for the party injured, 
gainfl the perfons making fuch falfe return. And where the Carth. lyU 
eturn is made by feveral, the adlion may be either joint or 
evcral, it being founded upon a tortj but if it appear upon » Raym. 56^. 
:vidence that the defendant voted againft the return, but was 
jver-ruled by a majority, the plaintiff will be nonfuitcd, and 
though the return be made in the name of the corporation, 
fet an a^Slidn will lie againft the patticular perfons whocaufed 
the return to be made; or if the matter concern the public Sallc.374; 
government, and no particular perfon be fo interefted as to 
maintain an avEtion, the court will grant an inform^ion againft 
the peifons making the return. 

Note ; Where feveral join in an application for a mandamus^ i Raym. 125. 
they muft all join in the adlion for a falfe return. 

And if in fuch a£lion or information the return be falfified, Salk. 4s<». 
the court will grant a peicmptory Tnandamus '^ however, no 
tnotion can be made for it till four days after the return of 
the pojiia^ becaufe the defendants have fo long time to move 
in arreft of judgment. 

Note; The adlion muft be brought in K. B. for if it be Salk,4il 

brought in C £. though the plaintiff have judgment, the court 
of K. B, will never grant a peremptory mandamus^ for that re* 
cites the fad prout con/iat nobis per recordum. Yet where in an 
adion for a falfe return judgment was given for the defend- 
ant, and upon a writ of error judgment was reverfed in the 
exchequer chamber, the court of K. B, granted a peremptory 
tnandamus before judgment entered, faying it was a mandatory 
writ, and not a judicial writ founded upon the record. 

This was the method of proceeding at common law, but now 
by ftatute 9 Ann. reciting. That whereas divers perfons who 
had a right to the office of mayors or oti:or offices within 
cities, towns, corporations, boroughs and places, or to be bur- 

gefies 
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gefles or frcctncft thereof, have cither been illegally turned 
out, or have been refufed to be admitted thereto, and have nd 
other remedy to procure themfcl ves to be admitted or reftored, 
than by writs of mandamus^ the proceedings on which are 
very dilatory and expenfive, it is ena(^«i^d, 

1. That a return (hall be made to the firft writ of fnandamus^ 

2. That the perfons profccuting fuch Writ may plead to or 
traverfe all or any the material fadts contained in the return/ 
to which the perCoos making fuch return {hall reply, take iflue 
or demur ; and fuch further proceedings fhall be had therein, 
as might have been had if the perfon fuing fuch writ had 
brought his a£tion on the cafe for a falfc return ; and in cafe 
a verdi<5l (hall be found^ or judgment given for him upoo a 
demurrer, or by nihil Jlcity or for want of a replication or 
other pleading, he (hall recover damages and cofls : and ape* 
remptory writ of mandamus (hall be granted without delay for 
him for whom judgment (hall be given, as might have been if 
fuch return had been adjudged infufHcient^ And incafejudg* 
ment (hall be given for the perfons making fuch return, the/ 
(hall recover cofls. 

roft. 3- All the ftatutcs of amendment and jeofail (hall be elctcnd* 

ed to writs oi mandamus y and the proceedings thereupon. 

Salk.434. Before the ait an attachment did notifTue for want of arc- 

turn till after a pluries mandamus^ and after that a peremptory 
rule for a return, which created much expence and delay; in- 

ikin. 669. (Jeed in extraordinary cafes, where the court apprehended 

much mifchief from the delay, they would require a return to 
the alias, 

%Kt. 103K If in a proceeding under the ftatute no damages are given 

by the jury, the want of it cannot be fupplied by a writ of en- 
quiry : But in fuch cafe the party may bring an afiion for a 
falfe return ; for the aft does not take away the party's right 
to bring fuch action, bu: only provides that in cafe damages 
arc recovered by virtue of that ad, againft the perfons making 
the return, they (hall not be liable to be fued in any other ac- 
tion for making fuch return. 

Eexv. Miyor So an information may ft ill be moved for againft the perfoits 

of'^Nourn^um, n^^^^ng ^^^ return, in fuch cafes where no particular perfott 

H. 25 C. 2. is fo interelled as ro brins: an aQion. 
" ' ^' ' N. n. I'he return muft be filed and allowed before the In- 

formation can be moved for. 

It 
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It appears from the wording of the ftatutts that there are 
hiany cafes to which it does not extend ; therefore in all thofe 
cafes the proceedings muii be according to the courfe of the 
common law. 

Though fince this a£l a mandamus is in nature of an aflion, » P- ^- 35'» 
^nd e^ror will lie upon it, yet that has been holden to be no 
fuperfedeas to the peremptory mnndamus ; yet qutsre as to this, 
for where, after a v/rit of error brought upon a judgment in an ^ 
action upon the cafe for a falfe return, a motion was rrtade for 
a peremptory niandaMus/il was refufed, and there feems to be 
no eflential difference between the two cafes. 

Having now taken a general view of this writ and the pro- 
ceedings thereupon, I fhall proceed to confider what will bC 
deenfied a good writ, and what a good return to it. 

As to the firft, what will be deemed a good writ* 

X. Where the fact is to be dorie by part bf the corporation i Raym. f^td^ 
only, (jr.v. gy. mayor and aldermen) the Writ may be cither 
direded to the whole corporation, or to the mayor and aldermeri 
fmgly. But if It be to be done only by the mayor, and thcman- s»lk. 701. 
damus be directed to the mayor and aidermcn, it will be bad. 

2. The writ muft contain convenient certainty, in fetting 
forth the duty to be performed ; but it need not particularly 
fet forth by what autl]ority the dutyexifts. 

Therefore where a mandamus to the cortimiflary of the arch« Str. 896. 
bifliop oOljrky to admit a d^uty regifler, ftated quod miJius rite 
ncujavit to admit, it was holden fuificient, though it was ob- 
jected 4t did not (late the defendant's right to admit. 

So a mandamus to the dean of the arches to grant probate to S:r. S57. 
Lord Londonderry's executors, fetiing out that the dean juxta 
juris exigentiam rciu/avit^ was holden fulilcient, though it was 
objccSted that it did not (hew the dean's title to grant probatej 
not having fet out that there were k^a notahilia. 

So a mandamus^ reciting whereas there is ol" ought to be one Rex v. t^© 
dailiff and twelve capital burgefics. Drvircs, m. 

° 7 Ana. 

So a mandariius reciting that whereas theri ought to be a v.k^x'u. M-^yor 

compion council confiHing of the mavor and 24perfuns chofen ir** ?»''t^^'''"^^ 

by the mayor and burgelTcs, without dating whether by charier 250.1. 
or prcfcription. 



Note 
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5 M. si4« Note ; the time for taking exception to the writ, is after the 

return made, and before it is moved to be filed. 
2. What will be deemed a good return. 
Salk. 431.436. '• 1 he return muft be certain to every intent, but it may 

contain feveral matters, provided they be confiftent. 
Salic 434. If a writ be dirc«3ed to a corporation by a wrong name, they 

may return this fpccial matter, and rely upon it, but if they 
anfwer the exigency of the writ, they cannot take advaatagf 
of the mifnomer. 
Sftlk. 431. If the fuppofal of the writ be falfe in not truly dating the 

conftitution of the corporation, it will (lot be fufficient for thr 
return to date it truly, but they muft deny the fuppofalof the 
writ. 
S«lk. 43^3, Mandamus to fwear A. and B, churchwardens, fuggeftiof 

they were debito modo ele£iij the return was quodnonfuirunidAt 

moda eU^ii without faying nee eorum alur^ and holden good^ 

for one could not be fworn upon that writ ; if both were HOC 

cbofen, the writ was mifconceived. It was likewife holdt% 

that where the writ is to fwear one deh, mod9 tk^us^ quidmH 

fuit deh, moda eleffus is a good return ; but where the writ il 

ele^us oi)ly, fuch a return would be nought^ becaufe out of 

the writ and evafive. 

Rex V. Joi^ca, I^ ^ pcrfon chofen alderman, burgcfs, feTr. after notiee given 

9 P' *• him of his elecStion fit by artd fee the corporation fill up his vt« 

cancy, without making any claim to be admitted, this wilt 
amount toa refufal ; and th? mayor may, to a mandamus to ad- 
mit him, return that he had refufed; and if iiTue were joinf^i upoB 
that return, evidence of the fz&. would fupport the returo« 

2. Where the mandamus is to refiore a perfon who has bees 
removed from an office, the return muft be very accurate ift 
ftating the corporation s power to remove, the caufeofrCf* 
moval, and the due execution of the power. 

« 

fi^0, I. As CO the power of removal, it is laid down in £i;(f*scaie^ 

that no corporation can disfranchife a member of it befoitt 

conviction at law, unlefs they have authority fo to doeitherbjf 

Sir. S19. charter or prefcription, though the modern opinion has been 

that the power df amotion Is incident to the corporatioa* 

However, what power foevcr there may be in the corporation al 

Rrx^. Corpora- lar^c, there cannot be fuch power in any part of the corpQ* 

x^o'^ oi \)on- ration without charter or prefcription; therefore if a r«- 

^^ ' •' ' turn were to fst out a removal by the common coun* 

ciH 



Relative to Trials at Nifi Prius. to6 

, without {hewing how they were authorized, it would be 
i. 

2. As to the caufc of removal, any member of a corporation ^" ^: ^*o!' 
' any offence committed againft his oath of office, and breach 
his duty as a member, is removeable without any previous 
nvi£lion. But there muft be a previous conviction to warrant 
I amoval for an offence which has no immediate relation to 
soffice, fuch as perjury, forgery, Wr. Where the offence is 
iminal in both refpedts, the difference feems to be, that if it 
Nififtof one fitigle.fad, as burning the charters of the corpo- 
ition, bribery, ^c. there muft be a conviction, but not where 
may be confidered as abftraCted the one from the other ; as 
ot and aflault upon any other member, fo as to obflru<5t the 
ifinefs of the corporation. 

As to fuch crimes whereof a previous conviftion isneceflary Ibia. 
fbundthe disfranchifement updn,it is the infamy of them that 
ixiers him an improper perfon to be continued in an office of 
aft} therefore if the crime for which he is convi(9:ed be fuch 
does not carry fuch infamy with it, it will be no caufe of 
sfranchifement ; as if he were convidted of a fmgle afTault. 
As to what fhall be faid to be fuch a breach of duty as will 
a good caufe of disfranchifement, it is certain that a total 
(ertion of the duty of his office is a good caufe of amoval; 
it it may be difficult to determine in what particular offices 
Mre non-refidence will amount to fuch a defertion. 
Where offices are in perpetual execution, there muft be a ^^^'^'^JV 

tf/». r n m fonby, Mich, 

rpetual reudence, fuch as that of iherifF, mayor, coroner, 25 g. a. 
r. But in other cafes of local refidence it is not neceiTary ; ^^^ ^^ 
in the cafe of a recorder, freeman, C^r. And it would be 
ifiird to fay tliat non refidence barely fhould be a caufe of 
aoval, when notwithftanding fuch non -refidence, they may 
» all that their duty requires. But if fuch perfons totally Serjsanc 
fert their office, it will be a good caufe of amoval. As if a cafe, Viki 
corder upon notice given to him fhould neglect to attend at 434* 
eir fipf&ons, where he ought to attend and aififl the corpora- 
Ml in the proceedings of jufiice. 

But in fuch cafe the return ought to be, that xecejjlt et officium 4 Mod. 33. 
ruf rfliquii, i. e. it ought to fhew a non-refidence upon the 
Bee, and not barely a non- refidence within the precin^s of 
( coporation. 

Pi And 
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:^«»x v. Miles. Anj rhough refiJencc be made a neccflary qualificatibn f(St 

eie^^tion, yet without an exprefs climfe in the charter non-re- 
iidencc will not of itfelf be a caufe oTamoval. 

i'alk. 433. In a mandamus to reftore Sir J, Jennings to bis office of al- 

derman the return was, that he at aaaiHrmbly of the corpora- 
tion came,^/ pcrfonaliter^ libere et debitom9do rrjignavit the office, 
declaring he would continue to fcrve no longer in that office, 
whereupon they chofe another in his room : 'and this declara- 
tion in a corporate affembly was holden good, efpecially as the 
corporation accepted it, and chofe another in his room ; but 

* 

till fuch eledtion he had power to waive his re/tgnation. But 
a return that he confcnted to be turned out would not be good, 
but if in fuch cafe they were to return, that he refigned, and 

2Raym. 1304. they accepted and chofe another in his room, fucli evideoct 

would be fufficient to prove it. 

I SiJ. 14. If it appear upon the face of the return, that the party 

has no right to the office, though in other refpedls the re« 
turn be bad, yet the court will not grant a peremptory mn* 
datnus. As where the return dated the office of town-dcrk 
to be difpofcd of ad libitum of the mayor, and that the inijof 
had appointed another; though the reafon given forhisapoval 
was nor good, yet the court refufed to grant a peremptorf 
nhindiimus. 



Ro 



X 'v. Mayor, So where it appeared that the perfon had deferted his office, 
>a(tif>, Mich. 311^ tl)^^ i^ w^^ filled up, though it was returned that he wai 
ii G. «, f^^ 0^^^ caufe amoved by the common council, without ftatio{ 

that they had a power fo to do cither by charter or prefcriptioOi 
5 vk. ^-^^t • ]^ut though it appear by the return, that he is an officer d 

lijltum^ yet if they do not return a determination of their wiU 

but ftate particuhr reafons for the amoval which arc notlbf* 

ficient, the court will grant a peremptory mandamus. 

L>H Raym. ^ return that he had cbllinately and voluntarily refufed to 

^s''"\* obey orders and l.ivvs, is'c. contrary to the duty of bispfice 

and his oath, would be too general; the particular laws ougkt 
to bs fpecified. 

So a return of a mifbehaviour in one office [ex* gr. chain* 
bcrlain) would be no reafon for his being amoved out of !»• 
other, as that of a capital burgefs. 

There cannot be ;inv caufe to disfranchife a member of li 
corporation, unlefs it be for a thing done, which wotks to tki: 
dcitrudion of the body corporate, or to the dedruAion ofthCi 

liberticsi 
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liberties and privileges thereof*, and not any perfonal offence 
from one member to another. 

So mifcmploying the corporation money is no-caufe of amo- ' ^ayn»- a»^ 
val ; becaufethe corporation may have their action for it. 

So razing the book; unlefs the razure be t(^ the detriment 
of th« corporation. 

Note ; after reditu tion on a peremptory mahdamus^ the party * Raym, laS?. 
may be removed for the former cau fc. ■ 

3. As to the execution of the power of ar;ioval. 
If the perfon be within fummons, /. e, if he be refident, he 
muft be fummoned to attend and fliew caufj; againft his dif- 
franchifement, and^hat he was fofummoned jnufl appear upon 
the return, unlefs it appear he was heard, for as the end of fum- ^*^^* ^*^' 
mens is, that he may be he^rd for himfelf, if he had been heard, „ _ ,,,^ 
want of fummons is nb objection. But if it appear upon the Rcx.y. Mayor, 
• return, that he lived out of the limits of the cor^soration, it is c^iUe,! G. 2. 
not neceflary to return that he was fummoned. -^« ^' > Kay"^- 

Where a burgcfs is conAituted by a patent under the com- 
mon feal, he ought to be difcharged in like manner. 

But if by eied^ion, an entry in the book is fuflicient to'dif- 
charge him. 

Upon a return to a mandamus to reftore a capital burgefs, Rex v. Corpo a- 

, , , - . , . titjnofCarliflc, 

It appeared, that the power of amoving a member was in Tr. i o. 1. 
the ihayor and aldermen ; that the whole corporation having *^J>'™* *^^7« 
• been fummoned to cle£l a recorder, after that eledlion was 
\ over, the mayor and aldermen feparated from the reft, 
ji and removed the plaintiff, and the removal was holden 
Yoid, becaufe there was no fummons to meet as mayor and 
aldermen. 

Upon the iffue of non fuit eleSfus w/ijory the conftitution was a Raym.,i35S. 
i admitted to be, that the mayor was chofen out of the aldermen, 
therefore the defendant infixed that the plaintiff (hould approve 
his being an alderman. The fa6l of his being chofen an alder- 
man was this : all the common council ( who were the eledlors) 
except one, met at a publick-houfe to drink, where they were 
acquainted that IV, had reftgned, whereupon it was propofed 
to choofe the plaintiff, which was objc<9ed to by two or three; 
however,he was fworn in, and this was holden not to be a good 
j. eIe£lion, becaufe they were not corporately afTembled for want 
pfa previQUsfumm«>ns,and therefore it was abfolutely neceflary 

P 3 tbat 



409 An IntroduSlion to the Law 

that every one of the common council fliould be prefent, and 
confent. 

* R'y** ^3S5« So where upon evidence itappcared that the corporation met 

upon a particular day (purfuant to a bye law) for the eledioo 
of a mayor, it washolden they could not proceed to the elec- 
tion of an alderman for want of fummons, there being no cut 
tom to warrant it. 

1 Raym'!i|.' ^' ^' The rctum need not be under^the fcal of the corpo- 

S- P* ration, nor need it be figned by the mayor; and if an adion 

were brought againft the mayor for a falfe return, it would 
be fufficient evidence againft him that the mandamus vni de- 
livered to him, and has fuch a return, unKfs he can fliew the 
contrary. 

Salk. 431. A mandamus was directed to the mayor, bail iff and burgefles 

of A. The mayor made a return, and brought it into the crown 
office ; upon which a motion was made to ftay the filing of it, 
upon a fuggeftion that this return was made againft the coofent 
of the majority, who would have obeyed the writ. Butthi 
court refufed to enter into an examination whether the teturh 
were againft the confent of the majority, and ordered it to bt 
filed, as it was made by the mayor, who was the moft princi- 
pal and proper perfon ; but faid it might be another cafeif diej 
were all equal parties ; however, they granted an informatioa 
againft the mayer for this proceeding. 

Carth. iif. In 3" a6tion for a falfe return the plaintiff fet out, that he 

was chofen upon the iirft of O^ober^ according to the cuftoo* 
Upon evidence it appeared, that the cuftpm was to choofeoa 
the 29th of September^ and that the plaintiff was then chofen; 
and this was holden fufficient to fupport the declaration, for 
the day in the declaration is but form. 

s Raym. 1354. Upon the iflue of nonfuit eieHm^ the plaintiff muft prove that 

he received the facrament within a year before his eledion, 
for elfe by 13 Car. 2. his ele(9ion is void, and he is.not aided 
by 5 G. 1. r. 6. (which enads that no incapacity (haH be in- 
curred by reafon of fuch omiflion, unlefs he be removed, ort 
profecurion commenced within fix months after the eleAioo) 
, though the trial be above fix months after the election, and 
though the objc61ion were never made before the trial. 

Str. 1 145. The mayor of JFincheJfeanwxfi be chofen out of the jurats, the 

plaintiftin 1739 was chofena jurat, and in i74ohe wascboien 

mayor: he received the facrament within a year before bii 

2 eledioA 
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deSion to be mayor, but not within a year brforc he was cho- 
fen a jurat. And on a fpecial verdi<!l the court held ihat the 
5 G. I • would operate fo as to give him the benefit of the non* 
profecution in fix months with regard to the previous qualifi- ' 
cau'on, as otherwife he would be under fome degree of dtf- 
lability, when the zSi fays none (hall be incurred. 



CHAPTER II. 

Of Informations in Nature of ^o Warranto. 

TH E crown is the fountain of all power and jurifdiflion, 
therefore if any pcrfon or corporation take upon them to 
exercife any ofHce or jurifdi£iion without being legally au- 
thorized fo to do by the Icing's charter or a£l of parliament, the " 
court of K* B, will punilb them for fuch ufurpations upon the 
crown; in order for which the court will call upon them to 
(hew by what authority they claim to es^crcife any particular 
office or jurifdidtion, 

The old method of doing this was by the writ of quo war* 
remto^ but of latter times the method has been by information 
in nature of qu^ warranto* 

By^lit^fV.^M. c, iS. No information can be filed 
Without leave of the court. 

The method of obtaining leave is by laying a proper cafe 
before the court, verified by affidavit, upon which the court 
will grant a rule upon the party to fhew caufe why an in- 
Tormation (hould not be filed againfl him, and unlefs the caufe 
(hewed by him be fuch as puts the matter beyond difpute,the 
court will make the rule abfolute for the information, in order 
that the queftion concerning the right may be properly de- 
termined. 

Note; upon a rule tofliew caufe, the court will grant a rule Pc Cur'Tr. 
for the infpedlion of books belonging to the corporation. *^ * ** 

BygJn, /. 20. in cafe any perfon (hall ufurp, intrude into, 
>r unlawfully hold any of the offices or franchifes mentioned in 
Jie a£t, the proper officer of the court may with leave of the 

P 4 court 
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court exhibit informations in the nature o^ quo warranto j at the 
relation of any perfon dcfiring to profccutc the fame, and who 
, (b^H be mentioned in the information to be the relator; and ifit 
fhall appear to the court, that the feveral rights of divers pcr- 
fpns to the faid offices or franchifes may properly be deter- 
mined in one information, the court may give leave tocxhibi^ 
one information againft feveral perfons. — And the acl gives 
cofls both to the relator and defendant. 

There are many cafes not mentioned in the a£l, in which 
inf%:)rmations in nature of quo warranto wiU he, for the cpurfs 
power of granting fuch informations is not founded upon that 
a^, but that aft was made for regulating the proceedings in 
them in certain cafes relating to corporation^. 
Kc? «. "Wij- If jj {jg aj^ information at common law there is no relator, 

31 O. 2. nor ought there to be judgment for colts, but only a capiatur 

pro fine. 
Jlcxv. Ponfon- There muft be an uferas well as a claim, in order to fub- 

DV 2 C ^J 2 

je<S the party to an information, for the^ juogtnent is, that 
he (hall be fined pro ufu it ufurpatione. But though an in- 
mation will not lie for a non-ufcr, yet it will be a good caufq 
of amotiun. 
Queen v. Blag- Jv'ot guilty and }7on ufurpavh are not good pleas, as appears 

evidently from tnc mature r>f the charge, which is to (hew by 
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what warrant oraijihumyj to which ihofe pleas are no an- 
f>vcr. The defend«ii)t muft either juftify or difclaim. 



4 Co. 78. Where the eleilion of mayor, aldermen, l^c, [r-* by charter 

given to the commonalty or iiurgefTe?' at large, the corporation 
may, to avoid popuiir conJufion, n\. Le 3 by law :o rt drain the 
po.vCf of election to a lllect numbvi {ex. gr. t'- the mayor and 
aldermen, mayor and common louncil, and the like) and 
though there be no fuch by-law to be found, yet conl^ant 
ufiige will -be a pjoof that there was fuch a one, and the court 
v/i!l intend it ; therefore it .s in daily praciice f.) p\ead fuch a 
fuppofcd by-law to an information <%s made at a particular 
time, and then upon iflue joined thereupon fupport \iy by 
proving that the ele61ions have been from about that time 
agreeable to fuch fuppofcd by-law. 

But if the charter dired the mayor, aldermen, i^c. to be 

Tr. 1749. cnofcn out of the burgelles at large, a by-law cannot re- 

flrain the elcflion, and order that the mayor, aldermen, £«fr, 

IhaU 
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(hall be chofca out of the common council or other .feled 
number, for fuch by-law would not be advantageous but pre- 
judicial to the corporatioHi as it would confine them in'thcir 
choice. 

Hitherto I have taken notice only of fuch informations aft 
are brought againft particular pcrfons for ufurping offices, but 
this fort of informaii'on will lie likcwife againft perfons or cor- 
porations for ufurping franchifes, • . 

Therefore where the mayor and common council of ifjfi^r/- Ca.K.B.aay 
ford took upon them to make ftrangers free of the corporation 
without b'iinii qualified according to the charter, the court 
granted an information in nature of a quo warranto againft 
them, bcGJufe ihe injured freemen of the town had no other ' 

way of rcmc^dying themfelves or of trying the right. 

So it will lie againft a private pcrfon, or againft a .corpora-* 
tion, tor nolding a market, or holding a court leet or other 
court, gr for cxcrcifing any other franchife. And as the de- 
fendant m|i(t in his plea fet out, a title, -it is neceflary to ob- 
'ferve in thi§ place wnat franchifes may. be claimed by pre- 
fcnption, and in what cafes it is neccftary to (hew a grant, or 
an allowance in eyre, which is tantamount to a gi-ant. 

It IS laid down in Fox/fy's cafe, that whatever may be gained 5 Co, 109. 
by uiuj.rc without matter of record, may be claimed by pre- ^ ****^ 
fcription, fuch as waifs, eftrays, ireafure trove, ^c. But 
fuch things as are not forfeited but by matter of record, as fe- 
lons goods, cannot be prefcribed for. 

So a man may prefer ibe tcnere placitOy but not to have conu- Salk, iSs^f* 
zance of pleas; therefore if the charter granting it be before 
time of memory, viz. before the i ^. i. it cannot be pleaded j 
but by the ftatutc de quo warranto you may lay an ufage time 
out of^mind, which is an argument of an ancient grant, and 
(hew the allowance in eyre. 

Tnejc is a point of law which fometimcs comes in queflion ' 
in trials of this fort of informations, which therefore ought 
to be taken notice' of in this place, and that is the operation 
and effedt of a new charter. 

If a corporation refufe a new charter, it fs void; but if they Comb. 315. 
accept and put it in execution, it is good. Whether a cor- 
poration have accepted a new charter or not, is commonly 
matter o^ evidence, not of lawj and proof of afling under it 
is proof of an acce|}tancc. 

Anew 
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C». K. B. %^^. ^ f,^^ charter was granted in confederation of the fur* 

render of the old one; the old one was in faft furrendered, bat 
the furrender was not inrolled, wherefore the new one was 
void: but the members under both charters being the fame, 
what they did being warranted by the old charter was holder 
good. 

Vcnti, 35<. ®y accepting a new charter, granting new rights, or giving 

a new name of incorporation, without a furrender of their old 
charter, the corporation will not lofe any of their former fran* 
chifes. 

?***'li'*^''*^^ ®y ^^^^r^c** ^ ^* 4' Norwich wis made a county^ and to 

have two Iheriffs to be chofcn by the commonalty. Car. 7.. 
by charter confirmed their former charter, bqt granted further 
that one fheriiF (bould be chofen by the mayor, fheriffs and 
aldermen only ; ^/r Holt Ch. Juft. The king cannot refume 
an intereft he has already granted, unlefs the grantees concur; 
the corporation might have ufed this as a new grailtor con- 
firmation, but having made their eleftions according to it, i( 
IS evidence of their confent to accept it s($ a grant. 
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Of Travcrfes and Prohibitions* 



INTRODUCTION. 

THERE dill remai n two other fpecics of fu its which mty 
be tried at Nift Prius^ and which therefore fall within 
the compafs of this treatife; and they are travcrfes of inquifi* 
fuiotis of oiTice, and prohibitions. 
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CHAPTER I. 
Of Traverfcs. 



tCsCo. Ill*, f I ^ H E R E are two forts of offices; the one vefts the efiatc 

X and poflcflion of the land, ^c, in the king where he had 
only right or title before. The other is when ihe eftatc. is 
lawfully in the king before, but the particularity of the land 
does not appear of record, fo that it may be put in charge. The 
firft of ihcfg is 'called the office of intituling; the fccond is call- 
ed the office of inftrucSion. 

4 Co. 54* ^ By the common law, wherever the king was in pofleffioa 

by virtue of the inqulfition, the fubjedi; was put to his petition 
of righ^, unlefs the right of the party appeared in the inquifi- 
tion, and then at the common law he might have ^monjiransde 
droit\ but where the inquifition only intitled the king, and he 
was obliged to bring Tifci.fa. againft the party to recover pof- 
fcffion,there at common law the party might traverfe the king's 
title, for there the king being in nature of a plaintifF, the party 
in pofleffion might by pleading put him to prove the title upon 
which he would recover. But where the king was in pof- 
feffion by virtue of the inquifition, there the party that would 

get that pofleffion from him was in nature of a plaintiff, and 
therefore had no method to proceed in but by way of peti- 
tion ; for noa£lion could lie againft the king, becaufe no writ 
could iflue, as he could not command himfelf. 

But as this fuit by petition was of great delay and charge to 
the party grieved, the ftatutcs of 34. £. 3. c. 1 4. 36 £. 3. r. 1 3. 
»nd 2^3 Ed. 6. f. 8. were made to enable the fubjedt to tra- 
verfe inquifitions, or otherwife to (hew their right, 
^ jl - ^^ Thus were traverfes and monjlrans de droit introduced in Keu 

of petitions. The only difference between the one and the 

other is, that in a traverfe the title fet up by the party is incon- 

(iftent with .the king's title found by the inquifition, which he 

therefore muft: traverfe ; in a monjirans de droit he confefles and 

StamfoHPre- ^voids the king's title. But in both cafes he muft make a title 

tog. c. 20. p. in himfelf, and if he cannot prove his title to be true, although 

5- ■* • 4f • j^^ {jg jj^^jg jQ prove that the king's title is not good, it will not 

3 * ftrvc 
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ferve him. But in traverfes at common law the party is \^ 
nature of a defendant, and therefore need not fct up any title 
in himfelf. 

The method of proceeding at common law by petition was 
that the king's title being found by inquifition, the party peti- 
tioned to have an inqueft of office to inquire into his title; 
if his title was found by fuch office, then he came into court 
and traverfed the king's title: fo that the record began by fet- 
ting out the firfl inquifitibn found for the king, after that the 
return of the inquifition taken upon the petition, and then 
went on with et modo ad hunc diem venit and fo traverfed the 
king's title. In conformity to thefe proceedings at common 
law, the traverfe and monjhans de droit given by the ftatute 
begin by dating the inquifition, and then go on *^ eimodoad 
hunc diem venit ^ &c,*' 

(Note; the only difFerenoe between the pleading in a tra- 
verfe and monjirans de droit is, that one is proplacito dicit^ the 
other pro placito et tnonjlratione juris dicit*) 

And from this manner of pleadin<;, fome have confidcred the ^" '"' Robert 
party traverfing as defendant; but when it is confidered that this stra. 1208.' 
traverfe comes in lieu of the petition at common law, and that f 
it does not fufpendthe vefting in the king by the inquifition, 
and that the judgment for the party is an amoveas manum^ and 
the judgment againft him a nilcapiat^'xX. feems clear he ought to Saik. 44??, 
be deemed a plaintiff, and as fuch is capable of being nonfuited. 

Thefe proceedings are in the petty bag-oHice, and* the re- — 
cord is brought from thence into the king's bench by the 652. 
chancellor, in order that it may tried. 

It is not clear, that a perfon found by inquifition to be a 5.^ t butt's 
lunatick or ideot, can himfelf traverfe the inquifition ; how- Cafe, Ley 86/ 
ever it is certain, that fuch traverfe will not fufpend the grant thiV\ii%^^ 
of the cuftody thereof. The praftice has always been for the ^'*^ J* ^"*»p^''^ 
party to petition the chancellor lor leave to traverfe, and then 
the chancellor will upon proper grounds give fuch leave, and 
fufpend the grant of the culiody in the mean time. 

And it is not uncommon to grant fuch leave upon terms. Rex v. Robert 
fuch as upon condition that fome third perfon who claims under * ^^^ '^^J- 

^ Ml *" Cbanc. 

conveyances from the party, will agree to be bound by the event 
of the traverfe. And this is much for the advantage of fuch 
third perfon, for though he would be entitled to come in and 
traverfe the inquiiition pro interejfefuo^ yet he mufl do that at 

his 
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bis own expence ; whereas where leave ts given for th« party 

to travcrfe, the expence muft be paid out of the eftate ; bc- 

lides it comes with Icfs prejudice before the jury when the 

chancellor fo far countenances the traverfc, as upon infpec- 

tion and enquiry to give leave for it to be carried on at the 

expence of the party againft whom the inquifition has been 

* found. 

But beftde thefe inquifitions of office in which the king is 

concerned, there are others which may likewife be traverfed 
by the parties intercfted ; fuch is the inquifition taken on the 

I laft^ writ of m£lanUr^ which is given by IViJiminJler 2. c. 26. 

where any one having a right to approve wafte ground 
makes a hedge or a ditch, and it is thrown down in the night* 
time, the neighbouring vills fhall make it good at their owq 
expence, in cafe they do not indi^l fuch as arc guilty, and 
for that purpofe this writ commands the (heriff to inquire 
«>inCo the truth of the fadi, and who did it ; and if the jury re* 
turn that they are ignorant who did it \ the return being filed 
in the crown-office, there goes out a writ of enquiry of da- 
mages and dijiringas to the (herifF, to diftrain the neighbour* 
% ing vills to make new hedges and ditches at their own ex« 
pence, and alfo to reftore the damages, and upon this dijirin^ 
gas the defendants may come in and traverfe the fad of the 
inquifttton, or they may plead that fome of the offenders 
have been indicted, or traverfe that the party fuftained da- 

a |«. Abr. axj. ^ mages to the fum found : But in other cafes of writs of en- 
quiry of damages the party cannot traverfe the quantum of 
the damages found, becaufe he has confefled himfelf liable by 
letting judgment go againft him ; befides he may give evi- 
dence on the writ of enquiry, becaufe he is before the court; 
but in this cafe the writ of enquiry is founded upon the return 
of the firfl inquifition, and the parties are never before the 
court till they are fo brought by the diflringasy therefore havQ 
had no previous opportunity of controverting the matter. 



CHAP- 
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CHAPTER ll. 

Of Prohibitions. 

TH E courts of JViJiminJler^HaU^ having a general fuper^* 
intendency over all other courts, will grant a prohibit 
tion to flay the proceedings of an inferior court either pr§ 
dsfi^Iujurifdinionisy pro defe^u triationis^ or for proceeding as 
the law of the land does not warrant : And if the judge or 
party proceed notwithflanding the prohibition, an attachmexxt 
may be had againft him, or an adtion upon the cafe. 

When a prohibition is moved for^ the method is for iht 
party to Ale a fuggeflion in court, flating the proceedings 
that have been had in the court below, and then fuggefling 
the reafon why he prays the prohibition ; upon this the court Hob.6;« 
grants a rule for the other party to (hew caufs why a writ of 
prohibition fhould not iflue ; and if it appear to the court 
that the furmife is not true, or not clearly fufHcient to ground 
the prohibition upon, they will deny it ; otherwife they will 
make the rule abfolute for the prohibition, and if the matter 
be doubtful, they will order the party to declare in prohibi- 
tion. 

When the court inclines to grant the motion for a pijohi- Rex v. Eplfc. 
bition, the defendant has a fort of right to infift, that the -Jc.a!' 
plaintiff (hall declare ; but where the court inclines agaiaft 
the motion, the plaintiff has no fuch right, for there might 
be judgment by default, and the court be obliged to prohibit 
againft their own opinion ; and it is no injury to theplaiotiff^ 
as he may apply to another court. 

Note: Where the party is ordered to declare in prohibi- TheDetntftd 
tion, he ought not to take out the writ, but fervmg the other m. 25 O. »• 
fide with a rule is fufficient ; and if in that fuit he obtain 
judgment, the judgment isfiet prchiHtio, otherwife it is gudd 
£at confultatio ; therefore if the party be excommunicated, the 
mandatory part of the writ to afibil the party is not to be 
obeyed till after trial had. 

In cafes of tythc and fuch fort of matters where many 
things are in controverfyi it is very frequent to order the pro- 
hibition 
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hibition to ftand as to par^, and a confultation to go as to tte 
other part. 
Carter «»</ Where an iflue is joined on a declaration in prohibition, if 

iiG^*.****^* the jury find a verdid for the pl^^inliff, y«t they (hall give no 

more than ix. damages, for it is in nature of an iiTue to inform 
thb confcience of the court; but after he has had judgment, 
quod Jlet probibitio^ he may l>ring his aflion upon the cafe, and 
recover the damages he has fufiainedw 

A prohibition pro defeSlu jurifdiSlihnis is granted as well 
where the inferior court has a jurifdicSlion, but exceeds it, as 
where it has nojurifdidlion at all ; for if the judge of fuch in- 
ferior court do not a£l agreeable to the power he has, it is 
the fame as if he had no jurifdidion, therefore though the 
coui't will not intermeddle with the determinations of vifitors, 
but prefume they have done right while they keep within 
Dean ind Bifliop ^^"^^ vifitatorial power, yet if they exceed it, or do not aft ift 
otCioceftcr, a regular vifitatorial manner, they will grant a prohibition. 

Tr. At G. 2. 

Smith and Note ; Where there is no defe^us jurifdl^ion'ny but only 

a4*G/»'. * iriationis^ the defendant muft plead it below, and have his 

plea difallowed before he can be entitled to a prohibition. 

As to the third caufe for which prohibitions are grantable, 
the rule is, that where the ecclefiaflical court proceeds in a 
matter merely fpiritual, if they proceed in their own iliannef, 
though that is different from the common law, no prohibi- 
tion lies ; as in probate of wills if they rcfufe one witnefs ; 

Noy. 12. but if they have conufance of the original matter, and an in- 

cident happen which is of temporal conufance, or triable at 

TeW-92* common law, they muft try it as the common law would \ as 

in a fuit for a legacy, if the defendant plead a releafe or pay- 
ment, they muft admit the evidence cf one witnefs i but If 
they admit the proof, they are to judge whether he be crc- 

••lk» S47- diblc or not ; therefore if they determine againft his evidence, 

the party has no remedy but by appeal. 

Note ; Where a peifon is fucd in the ecclefiaftical court 
for a feat in the church, if he would obtain a prohibition and 
ouft ihe ordinary of jurifdidion, he muft £hew fuch a legal 
title as cannot be tried in the ecclefiaftical court, which cah 
only be by prcfcription, and prefcription can in fuch cafe be 
no otherwi/c proved than by Ihcwing repairs 3 therefore in a 

declaration 
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leclanttion in prohibition, the plaintiff regularly ought to fet 

>ut a cuftom of repairing ; but if he do not, if the defendant C«iii9nt||^ 

lo not demur^ but go to trial, it will be aided by the verdid, 

for the plaintiff ought not to have a verdift, unlefs he prove a 

cuftom to repair. 
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PART VI. 



Containing ONE BOOK. 



Of Evidence in generaL 

HAVING already taken notice of the feveral afiionS 
which may be brought, and the various defences to bf 
made in fuch adiions ; as alfo the evidence neceflary to 
fupport the fame, it will be proper nov^rto confider the tht* 
cry of evidence in general, and to lay down fuch rules as 
are equally applicable in all caufes. In purfuing this en* 
quiry, I have made great ufe of lord chief baron Gilberh 
treatife on the fame fubje£l : However, have endeavoured to 
new model it in fuch manner as to render it qgore ufefuU 

Evidence is two-fold. 

X. Written. 
2. Not written. 

Written evidence is 
I. Public. 
2* Private. 

I. As to public } and that is likewife two-fold. 

I. Records. 
2. Matters of an inferior nature. 

RECORDS are the memorials of the legiflature and 
of the king's courts of juftice, and are authentic beyond 
all manner of Contradi£lion ; for there can be no greater dc- 
monftratidn in a court of juftice than to appeal to its own 
tranfa^lions. 

■ 

•The 
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The lirft fort of records are acts of parliament : Tbefe are 
ibhe memorials of the legiilature, and therefore are the higheft 
and moft abfolute proof; and they either relate to the king- 
dom in general, and are called general adls, or only to the 
concerns of private perfons, and are thence called private* 

A general ad of parliament is taken notice of by the judges 
and jury 'without being (hewed ; but a particular a£l is not 
taken notice of without being fliewed ; for the court cannot 
judge of particular laws which do not concern the whole 
kingdom, unlefs that law be exhibited to the court: For 
they are obliged by their oaths to judge of all matters com* 
ing before them fecundum Uges et cotijuetudirum Jnglia^ and 
therefore they cannot be obliged ex officio to take notice of a 
particular law, becaufe it is not lex Angliet^ a law relating to 
the whole kingdoni; and therefore, like all other private 
matters, it muftbe brought before them to judge thereon. 

But a private a£t of parliament, or any other private re- Hob. 127. 
fcord, m^y be brought before the jury, if it relate to the ifluc ^'^' ^' **** 
jn queition, though it be not pleaded) for the jury are to 
find the ttuth of the fa6l in queftion, accbrdirig to the evi- 
dence brought before them \ and therefore if the private aft 
do evince the truth of the matter in qiieftibn, it is as proper 
evidence to the jury as any record, or any other evidence 
"Whatever : Nayj (ince fuch records are moft authentic, it is 
the fhdft proper fOrt Of evidence. 

On an attaint a particular 'a£l of pari iatiient cannot be Hob. 117. 
giveii in evidence to the grand jury, which was not given in ^^' **^ 
evidence to the petit jury \ for fince on the attaint the former 
verdifi il csiU^d in iqueftion, and the jury are to be puniOied 
for the iniquity of that verdift ; it follows of confequence, 
that no more evidence can be given than was olfered to the 
petit jury ; for they could not make any difcernment but 
Upon the evidence oiFered^ and thei-efore ought not to be 
called in queftion upon different evidence. 

But a geficrsll ftatute may b6 offered in evidence to the |iob. ta7« 
grand jury in an attaint, though it were not ofiered in evi- 
dence to the petit jury ; becaufe of a general law every per- 
fon who lives under it is fuppofed to take notice, and by con- 
fequence the firft jury in their decifion were obliged to un- / 
derftand it, otherwife they ought to have referred it back to 
4ibe decifion of the court \ for when the jury take upon them 

Q.a to 
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to judge of the whole matter, they do at their peril take upon 
themfclves the underftanding of the law : And if the petit 
jury have judged without being apprifed of the general law of 
the kingdom, as they ought to be \ yet that may nevertbclefs 
be oiFcred to the grand jury, who may be made fenfible of 
fuch generaMaws on which their judgment muft be founded. 
4 Co. 76. Now the diftindion between a'general and a particular law 

is this ; whatever concerns the kingdom in general is a gene- 
ral law ; whatever concerns a particular fpecies of men, or 
fome individuals, is a particular law. 

Hob»si7« From this definition it is plain that the fame law may be 

both general and particular in different parts ; Ex. gr.^ Jac.\. 

againft recufants in general in difabling them to prefent; yet 
the claufe giving their prefentations to the univeHities is par- 
ticular, and muft be pleaded or found* * 

A law which concerns the king is a general law, becaufe 
he is the head* and union of the commonwealth. A law that 
concerns all lords is a general law, becaufe it concerns the 
whole property of the kingdom^ it being all holden uiukf 
lords mediate or immediate. But a law that concerns only 
the nobility, or lords fpiritual, is a particular law» becaufe it 
- relates to no more than one fet of perfons { as if a law make 
them liable to fuch and fuch procefs. Yet perhaps, if a bw 
related to the body of the peerage, it would be deemed a ge* 
neral law, for as fuch they are part of the legiflature,' aod 
what relates to the conftitution is a general law. 

What relates to all officers in general is a general law, be- 
caufe it concerns the univerfal adminiftration of Juftice \ ts 
that jio (heriff' or other officer (hguld take a reward for hit 
office. But if it relate only to particular officers^ and not to 
the adminiftration of juftice, it is a particular law. 

What relates to all fpiritual perfons is a general law, inaf* 
much as the religion of the kingdom is the general concern- 
ment of the whole kingdom, as 21 //• 8. 13 £/i2. lo. 18 
£//z. II. But what relates to one fet of fpiritual perfons is 
particular ; as the ad of 11 Eli%. of biftiops* leafes* 

An ad that comprehends all trades is general, becanfeit 
relates to traffic in general : But an ad that relates t» gr#ccrs 
or butchers is particular. 
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If the matter of a Uw be ever fo fpecial, yet if it relate 
equally to all, it is a general law \ But a law relating to fome 
counties or parifhes is fpecial* 

Though it be regularly true, that a private law (hall not Saxbyy.K'ir- 
be taken notice of unlefs it be (hewn, yet it will be otherwife tl^^a.]^.' b^ 
in cafe fuch private law be recognized by a public one : Ex 
gr. the 23 H. 6. c- 10.* relative to (herifFs* bonds is a private 
law, yet 4. £!f 5 Jnn having enabled the flieriflf to aflign fucl| 
bond, the court rnqfi take notice of the law that enables him 
to take fuch bond. 

But there are fome cafes, in which public as well as private 
(lacutes ought to be pleaded, and that is where they make void 
any legal folemnities ; for in this cafe the confiru^ion of the 
law is not that the folemn contrads (ball be deemed perfe^ 
nullities, but that they are voidable by the parties prejudiced 
by fuch contrafUs and one reafon of this conftruSion arifes 
from this rule in expounding ftatutes, vi^ ^ifqutspciift r/* 
Mwuiart juri pro fe introdu£f9. But if fuch contrads were 
conftrued to be perfed nullities, that rule mud be laid afide, 
and the party muft receive benefit by the law^ whether he 
would or not. And therefore fuch ads of parliament muft 
be pleaded, that the party may appear to take the benefit of 
tbeni. Another reafon of this confirudion is^ that as wh^t 
ihall conftitute the folemnities of a contrail is matter of law, 
fo it is matter of law bow thefe folemnities ought to be de^ 
feated and deftroyed* And inafmuch as it is matter of law 
by what folemnities a contraA is to be conftitut^d, there- 
fore, when any a^ion is founded upon a^ny folemn contract, 
that contract ought to be profered to the court i now it wer^ 
prepofterous that the law (hould require the cohtraA to b^ 
pfiered to the court, that it may appear to4)e legally made| 
iind that it (bould not require it to be offered to the court 
bow it is defeated ; Both certainly muft be determined by 
the fame judicature* Therefore you cannot give the zGt of ^Co^u% 
Bl» touching ufurious contrads in evidence on the general ' ^^' 
iflue, (hough a general law, bpt it ought to he pleaded^ Sp 
the ftatute of fheriflFs* bonda cannot be given in evidence on 
the general iflue, but ought to be pleaded. So a fine is nude ^ i^^ 335. 
void by the ftatute of Wtfimnjlir 2. ^. i. but conftrued only 
f o be voidable. And a recovery by a wife with a fecond huf- 4 <^o. 59. 
|mi4 is made void by 11 //• 8. but conftrued only voidable. 

%\ If 
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If an a£lion or information be brought upon a penal fta^ 
tute, and there be another ttatute that exempts or difchargci 
the defendant from the penalty, this ought to be pleaded; and 
cannot be given in evidence on the general ifl^ie ; for the 
general iflue is but a denial of the plaintiff's declaration, and 
the plaintifFhas proyed him guilty, vvhen he has proved him 
M^ithin the law upon which he has founded his declaration ; 
fo that the plaintifFhas performed what he has undertaken: 
but if the defendant would exempt himfelf from the charge^^ 
he fiipuld not have denied the declaration, but have (hewed 
the law that difcharges him. 

Another difference is taken between where the provifo ina 
ftatute is matter of fa£^, and where it is matter of law. 
For where it is a mere matter of fa£t it may be given iii 

Codb. 145. evidence \ as if an ad^ion of debt be brought againft a fpiritual 

perfon for taking a farm, and the defendant plead quodutn 
tabu'it nee ienuit ad fir mam contra formamjlatuti : The defen- 
dant may give in evidence that it wa$ for the maintenance of 
his houfe, according to the provifo in the iiatute. But on aq 
information on 5 Ed, 6. r. 14. for ingrofling^ the defendant 
cannot upon the general iffue give in evidence a\ licence of 
three juftices according to th^ provifo, becaufe whet|;>er there 
be a fufficient authority given is matter of law, and there- 
fore cannot be given in evidence, but muft be pleaded. 

Jones 310. A faving provifo may be given in evidence on the general 

Codb^ *** ^^^^* becaufe if the party be within the provifo, he is not 

guilty on the body of the ad on which the adion is founded. 
Of general a£ls of parliament the printed ftatute book is 
evidence : Not that the printed ftatutes are perfe£t and au« 
thentic copies of the records themfelves*; but every perfoo i^ 
fuppofed to know the law, and therefore the printed (tatutei 
are allowed to be evidence, becaufe they are the hints ot tbaf 
which is fuppofed to be lodged in every nian's mind already. 
But in private a£ts of parliament the printed ftatute book 
is not evidence, though reduced into the fame volume with 
the general ftatutes ; But the party oiight to have a copjr com- 
pared with the parliament roll ; for they are not confidered as 
already lodged in the minds or the people. 

jz Mod. 1x1. However, a private a£^ of parliament in print that concerns 

a whole country, as the a6t of Bidford levels, for rebuilding 
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Ttverion^ Sec. maybe given in evidence without comparing it 
with the record. And thefc things arc the rather admitted, ^^nnlfiA^'''^ 
becaufc they gain fome authority from being printed by th.e G. a.c.B. 
king's printer ; and befides, from the notoriety of the fubjeft 
pf them they are fuppofed not to be wholly unknown. And 
for this reafon printed copies of other things of as public a na- 
ture have been admitted in evidence without b^ing compared 
with the original : as the printed proclamation for a peace • • >■ > 

was admitted to be read without being examined by th^ re* 
cord In chancery. 

The next thing is the copies of all other records ; for they, 
being things to which every man has a right to have recourfe, 
cannot be transferred from place to place to ferve a private 
purpofe, and therefore the copies of them muft be allowed in 
evidence ; a true copy being the be(l evidence you can have. 
JBut a copy of a copy is no evidence, for the rule demands the 
beft evidence the nature of the thing admits, and the further 
pfF any thing lies from thp firft original truth, the weaker 
mud be the evidence ; befidcs, there n^uft be a chafm in thp 
proof; for it ^annot appear that the firft was a true copy. 

Now thefe copies are two-fold ^ under fea], and not under 
feal.* 

Firft under feal, and they are called cxcmplications, and 
are of better credit thsui any fworn copy ; for the courts of 
juftice, that put their feals to the copy, are fuppofed more 
cap:|ble to examine, and more exacl and critical in their ex- 
;imination, than another perfon is or can be. 

Exemplifications are two-fold ^ under the broad feal, an^ 
under the feal of the court. 

Firft, under the broad feal ; and fuch exemplifications are 
of themfclves records of thegreateft validity, and to which thp 
jury ought to give credit under the penalty of an attaint. 

When a record is exemplified under the broad feal^ itmu^ 
cither be a record of the court of chancery, or be Cent for 
into the court of chancery by certiorgriy which is the center 
of 9II the courts, and from thenc^ the fubje£l receives a cp.py 
under the atteflation of the great feal. 

If letters patent be given in evidei)ce, in which it is recited 2 R. A. 67S, 
that a certain office was before granted to 5^. S. and that J. S. 
furrendered it to the king, who accepted the fame, and granted 
i( to 7* D. tbi$ is not enough to avoid the title of J, S. but the 

Q, 4 record 
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record of tbe furrender muft be (hewn» or a true copy of \t^ 
for the recital of fuch furrender is not the bcft evidence tho 
nature of the thing will admit; awl it would be of dangerous 
confequencc^if by fuch fort of fuggeftion, a mao*s title might 

2 R. A. 6Sit ^^ avoided. But if letters patent were given in evidence 

whereby, in confideration of the furrender of former letters 
patent, the king grants a particular eftate to the party ; this 
would be good proof of a furrender, for the taking of an ef* 
tate by the fecond letters patent is itfelf a furrender of tbe firfl; 
now the fecond letters patent are the beft proof of taking fuch 
eftate ; and then Uie furrender is by operation and conftrudioo 
y of law. And in the cafe iirft put, if tbe defendant will uke 

advantage of the recital of a former grant as proof of fuch 
former grant, he will be bound by the recital of the furrenderi 
for if he will take any advantage of the recital he muft admit 
the whole; but if he produce the former patent, that will put 
9 Un xe8« ^^^ plaintiff to produce the furrender. So if letters patent re* 

cite a former grant to another, and gjrant the office to com* 
mence from the determination thereof: the party claiming un- 
der the fecond muft produce a copy of the iirfl grant, that dio 
Court may fee that it is determined; for there can be nq other 
proof of the determination of the grant but the grant itfelf; 
though perhaps in fuch cafe, if the recital were, that it wai 
determined, the whole recital would be taken together. 

Nothing but records exemplified under the broad fell 
may be admitted in evidence, for thefe being preferved by 
theproperofficerof every court from allra^ure and corrypttoo, 
are fuppofed to be fo fair and unblotted, that there can be no 
danger iiithe exemplification. But theexemplificationofdeeds 
under the broad feal cannot be admitted in evidence; for they 
being in the cuftodyof the party, and not of the law,arefubjeQ 
to razures and interlineations, and therefore ought to be proi 
duced themfelves, as the beft evidence of the contrad. 

3 Inft. 17). When an^ record is txemplified, the whole muft be exem* 

plified, for the conftrudion muft be taken from a view of ihe 
whole taken together. However, this rule is to be taken 
with fome reftri£lion, as will appear by what is after fiud 
concerning the giving fworn copies of fuch records iq cyU 
* dence. 

Secondly, The fecond fortofcopiesunder feal are exemplifi* 
cations under the feal of the court» and they are of higher credit 

than 
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tinn a fworn copyt for th^ rctfons formerly mentioned ; for 
fucfa exemplifications can only be of the records of the court, 
under whofe feal they are exemplified. 

A recovery in the grand feffions of ff^alis under the feal of s SiJ. i43« 
that court may be given in evidence. 

The fecond fort of copies are thofe that are not under feal, 
and they are likewife two-fold. x. Sworn copies, a. Office 
copies. 

Firft, Sworn copies; thefe muft be of the records brought 
into court in parchment, and not of a judgment in paper 
figned by the mailer, though ^upon fuch judgment you may 
take out execution ^ for it does not become a permanent mat* 
ter, till it be delivered into court, and is there fixed as a roll 
of the court, and, until it become a roll of the court, it is trans- 
ferable any where, and fo does not come under the reafon of 
the law that permits the giving of a copy in evidence. 

Where a record is lo(l, a copy of it may be admitted with- i iMa. 117, 
out fwearing it a true copyj for the record Is in the cuftody ^**'"S' 
of the law, and therefore, if loft, there ought to be no injury 
ariilng to the party's right, and confequently the copy muft be 
admitted without fwearing any examination of it, (ince there 
is nothing with which it can be compared. But in fuch cafes 
the inftrument muft be according to the rule required by the 
civil liWf Vitu/iaU temporU aut judiciaria cognitioni r$borata. Conrtn.1>if. 

So the copy of a decree of tythe in Lonikn has often been x Vcnt. %$im 
given in evidence without proving it a true copy, becaufe the 
original is loft. 

So the copy of a recovery of lands in ancient demefne was 1^'*^« 
given in evidence where the original was loft, and pofleffioQ 
bad gone a long time aecording to the recovery* 

When a man gives in evidence a fworn copy of a record, 3 loft. 173* 
be muft give the copy of the whole record in evidence, for the 
precedent or fubfequent words or (entence may vary the whole 
fenie and import of the thing produced, and give it quite an- 
other face. However, this rule admits of fame exceptions. In 
cafes of inquifitions p$ft nurtem^ and fuch private offices, you 
cannot read the return without alfo reading the commiffion; canc' in sir 
but i^ cafes of more general concern, fuch as the minifter'sfe* ?"?*^^'*^* 
tiirn to the commiffion in H.S.*% time to inquire into the value 
•f liTings, it would be of ill confequeoce to oblige theparties to 
3 tike 
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take copies of the whole record, aod the commillion if % 
thiixg of fuch public notoriety that it requires no proof. 

Secondly, An office-copy. Here a difference is to be 
• taken between a copy authenticated by a perfon trufted for 
tbatpurpofe, for there that copy is evidence without proof ^ 
and a copy given out by an officer of the court, who is dot 
trufted for that purpofe, which is not evidence without prov« 
ing it aflually examined. 

The reafon of the difference i$, that where the law has ap- 
pointed any perfon for any purpofe, the law muft truft him 2% 
f^r as he a^s under its authority^ therefore the chirograph 
of a fine is evidence of fuch fine, becaufe the chirograpber it 
appointed to give out copies of the agreements between th^ 
parties that are lodged of record. 
ld« l^»ym. 745. {fa rule of the court be produced under the hand of the 

proper officer, there is no need to prove it to be a true copy, 
for it is an original, 

\Vbere the deed is inroUed, the indorfement of the inroU 
inept is evidence without further proof of the deed, becaufo 
the officer is intruded toauthentipate fuch adeedbyinrolment^ 
but if the officer of the court make out a copy, when he is not 
intruded to that purpofe, they ought to prove it examined, 
becaufe being no part of his office, he is but a private man, find 
a private man's mere writingought not to be credited without 
an oath. Therefore it is not enough togive in ovidenceacopy 
of a jydgrpent, though it be examined by the clerk of the trea- 
fury^becaufe it is nopartofthe neceflary office of fuch clerk, forhe 
is only intrufted to keep the records for the benefit of allmen'^ 
perufal, and not to make out copies of them. So if the deed 
inrolled be lod, and the clerk of the peace make out a copy 
of the inrolment, that is no evidence without proving it ^» 
amined : becaufe the clerk is intrufted to authenticate the deed 
itfelf by inrolment, and not to give out copies of the inrolment. 

The office copies of depofitions are evidence in chancery^ 
but not at common law without examination with the roll; 
for though that court have, for their own convenience, im« 
powered their officers to make out fuch copies as fliould be 
evidence; yet tl^e particular rules of their courts are not 
taken notice of hy the courts of common law, and therefore 
they are not evidence in thofe courts. 
Chcttic a;/ Where the fine is to be proved with proclamations (as it 

ivuna, f . AiT, ipuft be to tuar a ftranger} the proclatnatidn$ muft be examined 

witU 
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lirith the roll, for the chirographer is authorifed by the conir 
monlaw to make out copies to the parties of the fine itfelf, yet Aliens Ctfe, 
is not appointed by the (latutes to copy the proclamations, and cuyt. 51, 3* t. 
therefore his indorfement on the back of the tine is not binding. 
Having thus fhewed how the record is to be given in evi- 
dencoiby producing a copy; we moft next inquire in what 
manner, and in what cafe they ought to be evidence. 

1. It is regularly true, that where the record is pleaded and 
appears in the allegations, it muft be tried by the court on the 
iflue of nultiel ncord^ and in fuch cafe the record itfelf muft 
be produced, in cafe it be a record of the .fame court; and in 
cafe it be a record of another court, then an exenaplification 
of it muft be brought xnfubpedeftgilli : but to this there is this 
exception, that where the record is inducementandnot the gift 
of the a£lidn, there it is not traverfable, but muft be given in 
evidence on the proof of the declaration; for nothing can be 
of itfelf traverfable that does not make a full end of the matter, 
and it cannot make a full end of the matter, if izGt be joined 
with it: in fuch cafe therefore the iflue muft be upon the ihSt 
Jind tried by a jury, and the record may be given in evidence 
to fupport the fa£t; and whenever a record is offered to a jury^ 
any of the aforementioned copies are evidence* 

2. As to recoveries and judgments. A pracipe doth not t Mo<l. 1174 
lie againft a perfon that is not feifed of the freehold; there- 
fore when you fhew a recovery, you muft prove feifin in the 

tenant to the practpe : however, in an ancient recovery, fei- 
iin will be prefumed, efpecially where pofleilion has gone 
agreeably to it ever fince; for that fortifies the prefumption^ 
that every thing is rightly tranfaded ; but in a modern re- 
covery the feifin muft be proved, becaufe from the recency oJF 
the fad it is esUy to be done, and the prefumption is not in 
fuch cafe equally fortified by thefubfequentpoflTeffion. 

If there be a tenant for life, remainder in tail, and they join % R. A. ^^^ 
in a pommon recovery with fingle voucher, this will not bar ^'^^'•S 
the tail ; becaufe the practpe is brought againft both as joint- 
tenants, and he in remainder has no immediate eftate of free- 
bold, and a remainder- man is not bound by a recovery had 
againft tenant for life, iinlefs he come in upon the aid-prayer, 
or as vouchee upoq a double voucher; for where any perfon is 
properly in court, and does not defend his title, he isbarredthe 
tame as if he bad no title at gll^ ^nd when tenant in tail is 
a barred 
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barred for^ant of title, the ifliie can never after recover in % 
: p formtion, 

8/146. %. €. 20. it 18 ena£)edy That all common reco- 
veries fuflfered or to be fufFered without any furrender of the 
leafes for Jife, ihall be valid. Provided it (ball not extend to 
make any recovery, valid, unlefs the perfon intitled v> the 
firft eftate for life, or other greater cftate, have or (hall coo« 
vey, or join in conveying an eftate for life at leaft to the xx* 
nant to the frmcipe. And by the fame ad, where any perfoa 
has or (hall purchafe for a valuable confideration any eftate, 
whereof a recovery was necefTary to com pleat the title, fuch 
perfon, and all claiming under him, having been io^pofl^oa 
from the time of fuch purchafe, (hall and may, after the end 
of twenty years from the time Of fuch purchafe, produce \xk 
evidence the deed making a tenant to the prgtcipe^ and de- 
claring the ufes ; and the deed fo produced (the executioa 
thereof being duly proved) (hall be deemed fufiicient evi- 
dence that fuch recovery was duly fuiFered, in cafe no record 
can be found of fuch recovery, or the fame fliould appear not 
regularly entered; Provided, that the perfon making fuch 
^iBed had afufficient e(hte and power to make a tenant to the 
fratfipe^ and to fuffer fuch common recovery. It is further 
enacted. That every coqamon recovery fufFered, or to be faf« 
fered, ib^U after the expiration of twenty years, be deemed 
valid, if it appear upon the face of fuch recovery that there 
was a tenant to the writ, and if the perfons joining in fuch 
recovery had a fufficient eftate or power to fuflPer the fame^^ 
notwithftanding the deed to make a tenant to fuch writ Ihall 
be loft. It is further enaded,That every recovery (hall be 
deemed valid, notwithftanding the fine or deed making a te- 
nant to fuch writ (ball be levied or executed after the time of 
the judgment-given, and the award of (irinn; provided tbo 
(ame ap|iear to beievied or executed before the end of the 
term ih which fuch recoveiy was fuSered, and die peribnt 
joining in fuch recovery had a fufficient eftate and power to 
fufFer the fame. 

Though regularly no recovery or judgment is to be admitted 
in evidence but againft parties or privies, yet under fome cir- 
« Stf. iio9« cumftances they maji ; as in the cafe of The King and HikJuit 
^'^^* where in an information in nature of a quo warranto^ a judg- 

ment ofptsfier wts allowed to be giveil in evidence to prove tbf 
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0tt/tir of a third perfon, the mayor by whom Ae defendant - 
wasadmitted. 

3. As to verdi(3s, the rule is, that no verdifl (hall be 1 Riym. jt^ 
given in evidence, but between fuch who are parties or pri- 
vies to it. Therefore if there be feveral remainders limited 
by the fame deed, a verdi^ for one in remainder (ball be given utrdr. 46s» 
in evidence for one next in remainder. But if there be a 
-recovery by verdii^ againft tenant for life, this is no evi- 
dence againlt a reverfioner ; for the tenant for life, is feifed 
in his own rights and that poflTeflion is properly his own, and 
he is at liberty to pray in aid of the reverfioner or not, and 
the reverfioner cannot pofiibly controvert the matter where y^j^^ ^^^ 
no aid is prayed. But if he come in upon an aid-prayer, 
he may have an attaint; and confequently the verdidl will 
be evidence 'againft him. 

If a verdift be had on the fame point, and between the Sherwin and 
'fame parties, it may be given in evidence, though the trial 
were not had for the fame lands, for the verdi£t in fuch cafe 
is a very perfuading evidence, becaufe what twelve men 
have already thought of the fa£l may be fuppofed fit to dire£i 
the determination of the prefent jury ; but then this verdict 
oaght to be between the fame parties, becaufe otherwife a 
man would be bound by a decifion, who had not the liberty 
to crofs-examine ; and nothing can be more contrary to na- 
tural juftice, than that any one (hould be injured by a de- 
termination, that he, or thofe under whom he claims, was 
not at liberty to controvert. But it is not neceflary that 
the verdi^ ihould be in relation to the fame land, for the 
irerdid is only fet up to prove the point in queftion, and 
every matter is evidence, that amounts to a proof of the 
ppint in queftion. 

If there be a trial of a title between A. leflfee of B. and E. 
and afterwards there be a trial between C. leiTee of E. and 
B» C, may give in evidence the verdid found againft B. for 
this was the fenfe of a former jury on the fa£t, on which 
trial B. had the liberty to crofs-examine ; for the Court will 
take notice that in ejedment the lefibr is the real party in- 
terefted, and that the leflee, (or nominal plaintiff] is a fie- ., , 
titious perfon. But a perfon that has no prejudice by the Harar.47i. 
▼erdid againft B. could never give it in evidence, though 
his title turn on the fame point, becaufe if he be an utter 
flranger to the faft, it is perfedly r/x notui between him and 
the defendant i and if it could be no prejudice to the plain- 
tiff; 
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tlfF, had the fate of the v^rdid been as it would, he' canno^ 
C*.K. B. 319. be entitled to reap a benefit; for no record or convi£lioii or 
wwe* *p. *39- y^rdiflt (hall be gitcn in evidcdcJ, but fuch whereof the be- 
nefit may be mutual, vix. Such whereof the defendant, as 
well as the plaintiff^ ch?ght have made ofe,- and given h ia 
• evidence In caife it made for him \ therefore a convidion at 
the fuit of the king for a battery cannot be given in evidence 
in trefpafs fof the fanfle battery. 
^^ 53* When it is faid, that a verdi£l may be given in evidence 

between the fame parties, it is to be understood with this 
refiri£lion, that it is of a matter which was in iflue in the 
former caufe ; for otherwife it will not be allowed in en- 
dence, becaufe, if fuch vefdi<3 be falfe, there is no redrefti 
,and the jury are not liable to an attaint, 
etrth i8i, 1^^^ exception of its being res inter aim aila^ is not al- 

lowed againd verdi(5ts in cafe of cuftoms or tolls; for die 
cudom or toll is lex loci, and fads tending to prove that may 
be given in evidence by any perfon> as well as thofe who have 
been parties to fuch fadls or to fuch verdicts as have found 
and determined them ; and in fuch cafe it is not material^ 
whether fuch verdicSls be recent or ancient. 
*f t^kcrv. Duke A commiffion under the feal of the exchequer,- and the io* 
n» W aurorr, quifition taken thereon, is admiffible,- though not conclufive 

evidence; and fo afe deporfitions taken thereon. Chough the 
parties in the caufe had no notice of it^ nor had any oppor* 
tunity of defending it. 

Another cafe, lit which this exception ought not tabe ri« 
lowed, is where the h& to be proved is fuch whereof hear* 
fay and reputation are evidence, and therefore a fpecia} ver- 
di<^ between other parties ftating a pedigree would be evi- 
dence to prove a defcent ; for in fuch cafe, what any of the 
family, who are dead, have been heard to fay, or the gene- 
ral reputation of the family, entries in family*books, moRH"' 
mental infcriptions, recital in deeds, i!fc. are allowed. And 
of this opinion was Mr. Juftice Wright in the Duke of 
jfthoi's cafe, which opinion is generaHy approved, though 
the determination by the reft of the Court was contrary; 
Qi, K. 9. 343* perhaps founding themfelves on the cafe of Sir fViliiam CUtrga 

and Sherwifiy where^ in a trial at bar, the only que(lien was 
upon the legitimacy of the Duke of yflbemarlej and the Govt 
would not fufi^er a former verdi£l between other pafties coOi- 
cerning other land depending upon the fame queftion and title 
t^ l^e read in evidence : but there it did not appear either frgm 

tbf 
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the iffae or vcrdift, that the fame qncftion W3<; inquired intb 
and determined. Befides, the giving a vcidicl in evidence 
to prove a particular fad^, z'iz, ihat Jchn had a (on Thom^Sf 
is very ditfercnt from giving; it in evidence to (hew the opi- 
nion of a former jury, wbicli is only their deduction from a 
variety of fa^Sls proved to them. 

A verdiftwill not be admitted in evidence without likewife 
producing a copy of the judgment founded upon it, becaufe 
it may happen that the judgment was arretted, or a new trial 
granted; but this rule does not hold in the cafe of a verdidl Montfomenft 
on an iffue direfted out of chancery, becaufe it is not ufual at ddegttciJ*^' 
to enter up judgment in fuch cafe ) and the decree of the 
court of chancery is equally prooff that the verdi<^ was fa- 
tisfaSory and (lands in force. 

4. As to writs. When a writ is only inducement to the 
a£tion, the talcing out the writ may be proved without ariy 
copy of it, becaufe poilibly it might not be returned, and then 
it is no record; but where the writitfelf is the gift of the ac- 
tion, you mud have a copy from the record, in as much as you 
•re .to have the utmoft evidence the nature of the thing is ca- 
pable of, and it cannot become the gift of the adion till it is 
returned. 

In an aflion of trefpafs againft a bailiiF for taking goods in i Karn. 7231 
execution, if it be brought by the party againft whom the writ 
IfTued, it is fufiicient for the officer to give in evidence (he writ 
t^f fieri facias without fhewing a copy of the judgment> but 
if the plaintifFbe not the party againft whom the writ ifllied, 
but claim the goods bya prior execution (or fale) thatwasfrab- 
dulent, there the officer muft produce not only the writ, but a 
copy of the judgment: for in the iirft cafe, by proving that he 
took the goods in obedience to a writ iflued againft the plain* 
tifF, he has proved himfelf guilty of no trefpafs; t>ut in the 
other cafe they are not the goodsof the party againft whom the 
writ iflfued, and therefore the officer is not juftified by the writ 
in taking them, unlefs ht can bring the cafe within 13 Eliz^ 
for which purpofe it is necefTary to (hew a judgment. 

The next thing to be confidered is all public matters that 
are not records; and they all come underthisgeneraldefinition, 
that they muft be fuch as are an evidence of themfelves,and do 
not expeiSt illuftration from any other thing ; fuch are court- 
rolls and tranfiK^ions in chancery ; and the copies of fuch mat- 
ters 
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ters may be given in evidence, in as much as there is t pliiQ 
coherent proof, for there is proved upon oath a matter wbicb| 
if produced, would carry its own lights with it, and bjr con* 
fequence would need no proof. 

The reafon why the proceedings in chancery are not re- 
cords is this, bccaufe they are not the precedents of juftice, 
for the judgment there isfecundmm tequum it itmrm, and not 
ficundum leges it eonfketudirus. And the reafon why any re- 
cord is of validity and authority is, becaufe it is a mcinoriil 
of what is the law of the nation; now chancery proceedings 
are no memorials of the laws of England^ becaufe the chan^ 
cellor is not bound to proceed according to the laws* 

If a party wants to avail himfelf of the decree only and not 
of the anfwer or depofitions, the decree being uod^ theM 
of the Court and enrolled may be given in evidence without 
producing the bill and anfwer, and the oppofite party wiH be 
at liberty to (hew that the point in ifliie there was not ai Hem 
with the prefent iflfue* 

Alfo the rolls of the county courts, and the proctedingsof 
the ecclefiaftical court, are no records, becaufe thefe courts 
are not derived by immediate authority from the king, bol 
from the bifhop or the baron of the county; and there is no 
court declarative of thefenfeof the common law, but fucb ts 
receive an immediate authority irom the king, the perfon it« 
trufted with the executive power of the law* 

The bill in chancery is evidence againft the complaiiianti 
for the alleeationa of every man's bill (hall be fuppofed tmet 
nor (hall it be fuppofed to be preferred by a counfel or (olicitor 
without the party's privity, and therefore it amounts to the 
coitfeffion and admiffion of the truth of any fed, and if dte 
counfel have mingled in it any fad that is not true, die paity 
may have his adion t but in order to make the bill evidence 
againft the complainan t, there muft be proceedings uponiti te 
if there were no proceedings upon it| it (hould rather befup* 
pofed to be filed by a ftranger to bar die party of his evidence* 

If a patron fue the parfon on a bond, and the parfon prefer hil 
bill in chancery to be relieved, ftating ittobea(imofuacal con- 
trad; the bill and proceedingsuponit maybe giveninevidesce 
in an cjedment, in order to make void the parfon's liviDg« 

But on an Iflue diredcd out of chancery to try the validity of 
a deed, where one J. N. was produced to prove he ^Ihrote it, by 
the diredionof Lord F/rr/r/ in 1720, and, tocoatradiAhisevi* 
dence, the plaintiffs produced a bill in chancery, preferred in 
17 1 9, by the defendant, which mentioned the deed| the Coart 
would not fufFcr ^ it to be read, though an anfwer had been 
put in, becaufe it was no more than the furmifes of cottnfel 
for the better diicovery of the tide.— Howtverj 10 all cafes 

whfif 
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%(i(rire the matter is ftaCed by the bill as a h&, on which the 
i)!^!!!!!^ foonds his prayer For relief, it will be admitted in 
e?ideace, and will amount to proof of a confeffion. 

Analogous to thi$ is a confeffion under the party's hand by 
better orOtherWife ; however> there is a great difference be* 
^wcen the manner of giving them in evidence. A bill is 
|>r6ved by (hewing there have been procteding^ upon it, for 
It otiuft be fuppofed to be the party^ bill where his adverfary 
lias been compelled by the p'rocefi» of the court of chancery to 
anfwer it. But a confeffion by letter inuft be proved to be- 
ef tbe party's hand^- writing ; 'lih^,. where nobody faw the 
writings that muft be by the comparifon of hands. Now the 
teafon why the comparifon of hands is allowed to be evi- 
dence is, becaofe men are diftinguiflied by their hand-writ- 
Ing as fi^l! as by their faces ; tot it is vei-y feldom that the 
ihape off their letters agree any more than the (hape of their 
iKKlies. Therefore the likenefs induces a preemption that 
ttey are the fame ; and evcfry prefumption that remains un- 
^ccmtefted hath the force of an evidence. But in the cafe of 
iiigh treafon comparifon of hands is not fufficient for the ori^ 
^nal foundation of an attainder, becaufe there muft be proof 
)of fome overt a£t, and writing is not an overt a£t; but it Ca.k. 8.72. 

, Burr* 4 Pare 

taay1>e)afed as a circumftamial and confirming evidence, if 644. 

ifhe h,6t be odierwife proved. And in any other criminal 25^0.1! at ^* 

Iprofecutfon it will be evidence the fame as in a civil fuit ; as " ^ * 

ion an indiSment for writing a treafonable libel, proof of the 

hand-Writing will be fufficient without proof of the a£lual 

wilting.*^— The cafe of the feven bifliops went upon the wit- 

nefs not being enough acquainted with their hand-writing, 

and not upon the nature of the evidence. — In general cafes 

the witnefs fiiould have gained his knowledge from having 

Seen the party write, but under feme circumfta^ces that is 

not neceflary ; as where the hand-writing to be proved is of Oould jk 

J«»ncs at ^tft* 

m pcrfoa refiding abroad, one who has frequsally received minfter,Tr» 

T> ' 1 a 0.3. 
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« 

r 



[23«] 



Per Hardw. 
Cane. 6 Dec* 

J 746. 



An tntroduLlion to the Law 

letters from him in a courfe of correfpondence would be &tf« 
mltted to prove it, though he had never feen him write. So 
where the antiquity of the writing makes it impoffible for %Vif 
living witnefs to fwear he ever faw the party write : As where 
a parfon's book was produced to prove a modus \ the parfon 
having been long dead, a witnefs who had examined the parifli 
books, in which was the fame parfon's name, was permitted 
to fwear to the fimilitude of the hand-writing, for it was the 
bed evidence in the nature of the thing, for the parifh bookf 
were notin.the plaintiff's power to produce* 



An admiffion of a debt, if fatisfa£loriIy proved, h tiitf 
flrongeft evidence. But an offer to pay money by way of 
compromife is not evidence of a debt. The reafons oftett 
affigned for it by Lord Mansfield were, that it muftbe 
permitted to men " to buy their peace" without prejudice 
to them if the offer did not fucceedj and fuch oficrs aiv 
made to dop litigation without regard to the queftion whe- 
ther any thing or wjjat is due. — If the terms ** buy Aeif 
peace" are attended to, they will refolve all doubts on this 
head of evidence : But for an example I will add one cafe; 
\l A. fue B. for too/, and B. offer to pay him 20/. itllufl 
not be received in evidence ; for this neither admits or'af^ 
certains any debt, and is no more than faying be wouM 
give 20 /. to get rid of the a£lion. But if an account coih 
fifts of ten articles, and B* admits that a particular one ii 
«2ue, it is good evidence for fo much* 



Weftijicet7. AdmifFions of particular articles before an arbitrator are 

ColUrd and ■ ,^ i • i r i i • t •' V • • 

othcri, Bridge* alfo good evidence, for they are not made with a view to a 
rti;«7$,"I^?9!^ compromife, but the parties are contelling their didSncilt 
*^»r. Bulla J. j^jghts as much as they could do on a trial. 

If the bill be evidence againfl the complainant, muc^ 
more is the anfwer againfl the defendant 3 becaufe this b 

delivefc' 
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driivered in upon oath. But then when you read an anfWer s Vent. 1949 
be confcflion muft be all taken together, and you (hall not 
ake only what makes againft him \ for the anfwer is read as 
he fenfe of the party himfclf, and if it be taken in this man- 
ler you muft take it entire and unbroken j therefore if upon 
exceptions taken a fecond anfwer has been put in, the de- ^ Mod. 10. 
endant-may infift upon having that read to explain what he >sid. 418. 
'wore in his iirft anfwer. 

An infant's anfwer by his guardian fhall never be admitted « Vent. 71. 
»s evidence againft him on a trial at law ; for the law has ^ ^<^' 259- 
thaft tendernefs for the affairs of infants, that it will not fuffer 
him to be prejudiced by the guardian's oath. So the anfwer 
of a truftee can in no cafe be admitted as evidence againft 
ttfiui qui truft* 

A bill was brought by creditors againft an executor to Per Cowper 
have an account of a perfonal eftate ; the executor fet forth ,^'q^' * 
by anfwer that there were 1100/. left by the teflator in his 
hands» and that coming afterward to make up accounts he 
gave the teftator a bond for 1000 A and the 100/. were given 
him for his trouble and pains that he had employed in the 
teftator's bufinefs, and there was no o:her evidence in the 
caufe that the 100/. were depofited i it was argued that the 
anfwer, though it was put in ifTue, fliould be allowed to 
difcharge him ; fince there was the fame rule of evidence in 
equity as at law : But it was anfwered and refolved by the 
court t))at^ when an anfwer was put in ifTue, whatever was 
confefled and admitted need not be proved ; but it behoved 
the defendant to make out by proofs whatever was infifted 
upon by way of avoidance^ But this was holden under this 
diftin£lion, that where the defendant admitted a h&^ and in* 
fifted on a diftind fa£t by way of avoidance, that he ought to 
prove that matter of defence, becaufe it may be probable 
that he admitted it out of apprehenfion, that it might be 
proved, and therefore fuch admittance ought not to profit 
him, fo far as to pafs for truth whatever he fays in avoids * 
aace. But if it had been one hGt^ as if the defendant had 
faid the teftator had given him a hundred pounds^ it ought to 
have been allowed, unlefs difproVed y becaufe nothing of the 
hO. charged is admitted, and the plaintiff may difprove the 
whole fa£l, if he can do it. Though an anfwer is good evi^ Salk. 2S6» 
dence againft the defendant^ yet it is not againft bi^ alienee i 

.iR 2 nor 



«3' ^^ IntroduSiiott io tbi Ldw 

nor is it any evidence for the defendant in i court of law (tfL* 

cept To ordered by the court on an iflfue out of chancery) un« 

lefs the plaintiff have made it evidence by producing it firff. 

Th""wi-^'' As where on an ifiue out of chancery to try the terms of an 

more, Salop, agreement, which was proved by one witnefs, but denied by 

'7^7* the defendant, the witnefs being dead before the trial, the 

plaintifFwas under a ncceffity of producing the bill and an* 

fwer in order to read his depofition, and by that Aean made 

the whole anfwer evidence, which was accordingly read by 

SpariA & ar the defendant ; but, where an anfwer in chancery of the wit^ 

Xf cX! ' ^^^^ ^^^ produced to fhew him incompetent ; he havjAg 

c. B. at Bar. there fworn that he had an annuity out of the land in quef- 

tion ; ferjcant Majnard infificd to have the anfwer read 
through, but the court refufed it, as the anfwer was pro- 
duced only to fhew that he was not a competent witaefi id 
the caufe, and not to prove the iffue. 

Analogous to this is a man's mere voluntary attdaviti 
which may alfo be read agarnft the perfon who mttde it: 
However there is great difFcrencc between she manner of 
giving them in evidence. An anfwer is proved by (bewiog 
the bill, which is the charge, and the anfwer which is as, it 
were the defence, and this in civil cafes {hail be intended to 
be Avoni, becaufe the defence in chancery is upon oadii 
3 MeJ. 3f. But a mere voluntary affidavit, which is no part of any caufe 

in a court of juftice, mud be proved to be fworn i for if yod 

only prove it flgned by the party, the proof goes no further 

than to ftipport it as a note or letter, and as fuch you nuf 

y Sho#. 3^7. give it in evidence without more proof.— »But if an affidavit 

be made iii any cauC(» proof of fuch caufe depending, and 
that fuch affidavit was ufed by the party, would perhaps bd 
fufficient proof of its being fworn even on an iodidmenttt 
perjury, and certainly would be evidence in a civil fuit» 

A fecond difierdnce between them is, that the cbpy of an aa< 
fwer may be given in evidence, but the copy of a Toluntaryaf* 
* fidavit cannot. The reafon is, becaufe the anfwer is an aU^Si* 
tion in a court of judicature, and bei ng a matter of public crefit, 
the copy of it may be given in evidence, for the reafens formerly 
given : But a voluntary affidavit has no relation to a courtof 
Juftice, and therefore is not intitled to public credit, and beings 
private matter, the affidavit itfelf mudbe produced as the beft 
evidence; bsiides it mud be proved to be fworfly which ic cannot 

b<! 
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be without it be produced ; therefore where in an aftion for a ChamKeri «w 
malicious profecution, the plaintiff to increafc damages offered ,1 ceo. i. 
the office copy of an affidavit made by the defendant in chan- 
cery, of his being worth 2500/. Lord Raymond rcfufed tp 
let it be read, and the plaintiiF was obliged to (end for the 
original which was filed in chancery. And notwithftanding 
tiie office copy of an anfwer may be given in evidence in ^ 
civil fuity yet it will not be fufficient on an indi£lni|!nt for 
perjury, though perhaps fqch copy would be fufficient for the 
grand jury to find the bill \ But upon the trial the original 
muft be produced, and pofitive proof made, that the defen- 
dant was fworn by a witnefs acquainted with him ; But proof I Mc4. 11^ 
that a perfon calling himfelf J. S. was fworn, and that he 
figned the anfwer (or afHdavit), and proof alfo by another 
witnefs of 'the hand-wri^ting, would be fufficient. So an Rex ?;. Morni, 
anfwer being brought out of the proper office, and jurat su! k)!]!^.'?! 
pnder jthe mafler's hand, and proof of its bei|)g figned by 3 ^^d. 1x7. 
the defendant by proof of his hand-writing, is fufficient to 
prove it fworn by him even on an indi£lm^nt for perjury: 
But no return of commjffioners (or of a matter in chancery) 
if the party's fwearing will be fufficient, without foqne other 
proof of the identity of the perfpn. 

The next thing is the depo^tions, and they may be read Codb. 326. 
I^hen the witnefs is dead, for when the witnefs is living, they 
|re not the heft evidence the nature of the thing is capable of. 

2. They may be read when a witnefs is fought and cannot 
be found, for then he is in the fame circumft'ances, as to the 
party that is. to ufe him, as if he were dead. 

3. If it be proved that a witnefs was fubpcenaM, and fell 
Kck by the way ^ for in this cafe likewife the depofition is 
^e beft evidence that cap be badj and th^t anfwers what the 
law requires, 

^ A depofition cannot be given in evidence againfl any ^ntt |6.ft33^ 
;>erfon that wa^not party to the fuit i and the reafon is, be- 
:aufe he had not liberty to crofs-examinp the witnefs ; and it 
is agaipfl natural juflice that a man ()iould be concluded by 
>rooft in a caufe to which he was not a party. For this rca- 
bn depofitions in chancery fhall pot be re^d for or againfl the 
>arty defendant upon ^n information or indictment, for the 
ling was no party to the fuit. 

Yet this rule admits of fome exceptions | as in Cafes of cuf. 
on^s 9nd tolls, an^l in general in all cafes v^here hearfay and 

^ i reputatioa 
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reputation are evidence ; for undoubtedly what a witnefs, whd^ 

is dead, has fworn in a court of jufticr, is of more credit, than 

Sparin d«i ^hat another perfon fwears he has heard hira fay :— So a dc- 

%^ Car. a. poution taken in a caufe between other parties will be admitted 

to be read to contradid): what the fame witnefs fwears at a trial, 
iCh. Ca. 73. Depodtions taken thirty years fincc were admitted to be 

read in chancery, though the parties were not the fame, in 
as much as the caufe related to the fame lands, and the ter* 
tenants were parties to it, and the witnefles were fince dead; 
the plaintiff's title, then not appearing : And thi$ is an in- 
dulgence of the chancery beyond the ftrid rules of the corner 
mon law, ar;d it is admitted for pure neceffity, becaufe evi- 
HarJr. 47Z. dcnce (ball not be loft : l^ut a man fhall not regularly cake 

advantage of a depofltion who was not a party to the fuir, 

for as he cannot be prejudiced by the depoiition, he (hall never 

receive any advantage from it, 

Sii Tho. Ray- 5. Pcpofitlons before an anfwer put in are not admitted 

4 Mod!\i^7. to be read, unlefs the defendant appear to be in contempts 

for if there do not appear to be a caufe depending, the depo* 
fitions are confidcred as mere voluntary aitidavits -, but if the 
adverfe party were in contempt, the depofitions (hall be ad- 
mitted \ for then it is the fault of the obje£tor that be did not 
crofs- examine the witnefles* 
S^llf. z36. 6 If the witnefs after his depoiition taken become inte^ 

rc&.^^y his depofition fhall not be read ; for the intent of tak- 
ing fuch depofltion is only to perpetuate his teliimony ii^ 
cafe the witnefs die. 
H^rdr. 315. y. If a witnefs be examined d( bene effi^ and before the com- 

ing in of the anfwer, the defendant not being in contenpr, 
the witnefs die, yet his depofltion fhall not be read, becaijcfe 
the oppofite party had not the power of crofs- examinationand 
the rule of the common law is Ariel in this, that no evidence 
(hall be admitted bqt wh^t is, or might have been, under the 
examination of both parties : But in fuch ca(fps the way is to 
piove the qourt of chancery, that fuch a witnefs's depofltion 
(h'juld be read, and if the court fee caufe they will order it| 
and this order will bind the parties to affent to the reading. 
Formerly they did nor inroU their bill and anfwer, and 
therefore ancient depofitions may be given in evidence without 
Hob. 111. the bill and<anfwer; fo depofition^ taken by the command of 

queen Elizabeth upon petition, without bill and anfwer, were^ 
upon a folemn hcarjn ^ in chancery, allowed to be read. 

Alfo 
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Alfo the ancient pradice was, that they never fubllfhed 
the depofitions in the life-time of the witncflcs, bccaufc the 
depoiitions in perpetuam rei memoriam^ were of no ufe till after 
the death of the witneiTes ; but the practice was found very 
"^ inconvenient, becaufe thereby witneflcs became fecure in 
fwearing whatever they pleafed, inafmuch as they never could 
be profecuted for perjury. 

When the bill is difmiffed becaufe the matter is not proper » Ch.Ca. 175. 
for equity to decree, yet depofitions on the fa<^ in the caufc 
maybe read afterward in a new caufe between the fame par- 
ties ; for tho* the matter is not proper for equity to decree, 
yet there was a caufe properly before the coujrt, for it is pro- 
per for the jurifJidion of equity to confider how far the law 
ought to be relaxed and moderated ; and where there is a caufe 
properly before the court, however that caufe may be de- 
cided, the depofitions mud be evidence. But if a caufe be 
difmifled for the irregularity of the complaint, the depofitions 
can never be read 9 as where a devifee, upon a fuit depend- 
ing by his devifor, brings his bill of revivor, and after depo- 
iitions taken the bill is difmiffed, becaufe a * devifee cannot 
bring a bill of revivor ; upon a new original bill the devifee 
cannot ufe the depofitions in the former caufe; for there being 
no caufe regularly before the court there could be no depor 
fition in it. 

In crofs-caufes, an agreement was proved in one of the i Ch.Ca. ^3!. 
caufes, and in that it was not fet forth in the allegations of 
the bill or anfwer : In the other caufc the agreement was fet 
forth but not proved, an order was obtained before publica* 
tion, that the fame depofitions (bould be read in both caufes ; 
and this might well be, for fince the order was before publi- 
cation in the fecond caufe, the defendant had liberty to crofs- 
examine the witneffes on what particulars he pleafed, an4 
the fight of the depofitions was to his advantage. 

From what has been faid it is evident, that (as there can 
be no crofs-examination) a voluntary affidavit is no evidence 
between ftrangers, except in fuch cafes where a confeffion of 
the perfon making the affidavit would be evidence; as where SachrTfrei anJ 
m widow came for adminiftration, the marriage being coi\-. Sachevcrei, 

. c 5 March 1716, 

tefted, an affidavit of the man himfelf was read. So on ^a at i)eieg4tei. 
jffue direfted out of chancery- to try the legitimacy of the K/Br^Bar^* 
plaintiff, the father's oath before the judges on a private bill >«^« "^ 
was allowed to be evidence. 
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Jt is a general rule, that depofittons taken in a court not of 
» R. A. 67^. record (hail not be allowed in evidence elfewhere. So it hat 

been holden in rpgard to depofitions in the eccleuaftical court» 
though the witneflcs were dead. So where there cannot be 
a crofs-examination, as dq>o^tions taken before commiffion- 
I tfT. tSo. ers of bankrupts, they (hall not be read in evidence ; 3fet if 
% Jonei ^ iji^ witn^fles examined on a coroner's inq[ueft be dead, or be- 
yond Tea, their depofitlons may he read| for the coroner is 
an officer appointed on behalf of the public, to maike eoqviiy 
a^hout the matters within his jurifdiSion \ and therefore the 
law will prefume the depofitions before him tp be fairly aod 
impartially taken. — And by i i^ 2 P.,V M* c* 13. and 
2 ^ 3 P. Csi* it/, r. 10. Judiccs of the peace (hall examine of 
perfons brought before cbcm for felony, and of thofe wba 
brought them, and certify fuch examination to the next gaol- 
delivery ; but the examination of the prifoner (ball be with- 
out oath]^ and the others upon oath, and thefe examinations 
(hall be read againft ^he ofi'ender ypon an indidment, if the 
lyitnciTes be dead. 
SKeryrin sni Another way of perpetuating the teflimonyof a peribn dc- 

Clargei, M. 1 * ^r f • j r • • \i 

\% w. 3. cealed, analogous to this of givmg depoutions \n evidence, n 

^ Haym. 730. jjy giving the verdift in evidence and the oath of the party do- 

ccafcd. — As to which the rule is, that when you giye in evi- 
d(:nce any matter fworn at a former trial, it muft be between 
the fame parties, becaufe otherwife you difpoflefs your adver- 
iary of the liberty to crofs-examine : Befides otherwife, as 
you cannot regularly give the verdid in evidence, yoti can- 
not give the oath on which it is founded } for if you cannot 
(hew there was fuch a caufe, you cannot (hew there was fuch 
a perfon exaipined in it ; and without (hewing there was a 
caufe, no man's oath can be given in evidence, inafmuch IS 
it appears to be no ipore tbs^n a voluntary affidavit. 

What a man himfclf, who is living, has fworn at one 

trial, can never be given in evidence at another to fupport 

him, becaufe it is no evidence of the truth ; for if a man be 

of that ill mind to fwear falfly at one trial, he may do the 

Qi, &T. poft fame at another on the fame inducements : B^t what a man 

fays in difcoi^rfe, without premeditation or expectation of the 
caufe in ({ueflion, is good evidence to fupport him^ becaufe 
that ihews that what he fwears Is not from any undue ^nSue^ce* 
But if a man have fworn at one trial different froni what he 
(las fworn at aiioiheri (his is good evidence to his difcredit. 
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Awttnefs wts fworn in a trial at bar in C, B, between Crm «. 
the fame parties on the fame UTue, and he was fubpcenaM by mic. 24 Cv. 
the defendant to appear at a fecond trial in K. B, and his char* ^* 
ges given him, but he not appearing perfons were admitted to 
fwear what he fwore in C. B. for the court faid they would 
prefume he was kept away by the plaintiiPs praAtce. — This 
fuppofition was ftrengthned by his having been produced by 
the plaintiflF at the former trial. 

On an appeal for murder the plaintiff cannot give the in- i SU. ^i^^ 
didmentin evidence againft the prifoner, and* what a perfon 
fwore upon it at the trial ; for as the indidment cannot be evi- 
dence (between oiher parties)by confequence the oath on the 
indictment cannot be evidence: And as the evidence on the 
indi<Elmcnt cannot be (hewn by the plaintiff in the appeal^nei- 
ther can it by the defendant for the reafon already^ given in 
regard to giving verdifts in evidence. 

However to this general rule there are the fame exceptions 
as have been already taken notice of in regard to dcpofitions. 

A verdiA with the evidence given, in an aSion brought by per Holt 14 
the carrier for goods delivered to him to be carried, (ball be y*.?uJJJ| 
given in evidence in an a£^ion brought by the owner againft 
the carrier for the fame goods, for it is a ftrong proof againft 
him that he had the plaintiff's goods; and in cafe the witnefs 
be dead, or cannot be found, is the beft evidence that can be 
had, for it amounts to a confeffion in a court of record. 

Note 2 though the bare producing the p9ftea is no evidence i str. i€a« 
of the verdid, without (hewing a copy of the final judgment, 
becaufe it may happen that the judgment was arrefted, or a 
new trial granted; yet it is good evidence that a trial was had 
between the fame parties, fo as to introduce an account of 
what a witnefs fwore at that trial who is fince dead. So a 
Bonfuit, with proof of the evidence upon which the plaintiff 
was nonfuited, may be given in evidence in another a^ion 
brought by the fame party* 

On an indidment for perjury committed on the trial of a Res^llei. 
formercaiffe, the p^ftea alone is fufficientevidenceto prove that LondJnV'^ 
there ^z% a trial, without (hewing a copy of the final judg- w»^- H Od 
ment. In Rex v. Minns the objedlion was made and over-* RajmMBd. 
ruled accord! ngly. w"ft *' ft 

A decree in chancery may be given in evidence between the after Trio. 
^^^ partie$«or any claiming ilnder tbemi for their judgments ^v ^« 3* 
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mud be of authority in thofe cafes, where the law gives them 
a jurifdi£lion; for it were very abfurd that the law Should give 
them a jurifdidion, and y«t not fuffer what is done by for^ 
of that jurirdi£Uon to be full proof. 
f ICcb. ii« So a decretal order in paper with proof of the bill and an- 

Twer (or if they are recited in the order) may be read. 

And note^ where-ever a matter comes to be tried in acoIla« 
teral way, the decree, fentence, or judgment of any court, 
ccclefiaftical or civil, having competent jurifdi£iion, is con- 
clufive evidence of fuch matter; and in cafe the determination 
be final in the court of which it is a decree, fentence or judg. 
ment, fuch decree, fentence or judgment, will beconclufive 
in any other court having concurrent jurifdi6lion. 
Caith. i«5. In confcquence of the firft part of this rule; if in ejefiment 

a qucftion arofe about the marriage of the father and mother 

of the plaintifF,a fentence in the ecclcflaftical court in a caufe 

I»«ne end of jaSitaiion, would be conclufive evidence. So where the 

H- IX W.3. defendant in an aiSlion of afTauIt and battery, juflified a maiheoi 

done by him as an officer in the army for difobeying orders, 
and gave in evidence the fentence of the ccunfel of war upon 
a petition againd him by the plaintiff, and the petition being 
difmifTed by th? fentence, it was bolden to be conclufive evi- 
dence in favour of the defendant. So in an atStion upon a 
$ Show. policy of infurance, with a warranty that the (hip was Swedijby 

*5*' the fentence of a Fr/;7f A admiralty court, condemning the (hip 

as Englijh property, was holden conclufive evidence, and an 
exemplicaiion of the fentence is fufficient evidence without 
further proof, 9 Mod, 66. So in an adion of trover for goods, 
judgment of condemnation upon an information in the exche- 
quer would be conclufive. 

But this part of tlie rule muft be taken with this reftridlion, 
that the matter determined by fuch decree, fentence, or judg- 
ment, was determined ex d'tre^o^ and not in a collateral way. 
Therefore if in an information againft^. ilTue were taken on J% 
S» being mayor of fuch a borough in fuch a year, and it were 
found be was not mayor, fuch finding and judgment thereon 
would not be evidence pn the like ifTue in an information 
^ againft B,So if a fuit were inftitutpd in the ecclefiaflical court 

in C. B. 1760, by 5. againft C. for a divorce cau/a adulterii with Z>. and (he 

were to plead that (lie was married to D. and upon proof made, 
the court (hould h prpnounce, and accordingly difmifs £'s 
]ibel; yet that would be no evidence, in an ejectment in 
which (he marriage bct\yeen C, Z). came in difpute. So if in 
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4x1 eje£l(ncnt between a devifeeand the heir at law, the defefli^ 
dant obtaining a vendidl upon proof that the will was not duly 
executed, yet he could not give it in evidence on another 
ejcdment brought by another devifee. 

In confequcnce of the fecond part of the rule, if y/. having ca^c'fwm''** 
killed a perfon in Spain were there profecuted, tried and acquit- CiV. %. 
ted, and afterward were indi£led here, he might plead the * o • • 
acquittal in Spain in bar; becaufe a final determination in si 
court having competent jurifdi£tion is concludve in all courts 
of concurrent] urifdiclion. So in dower, if the defendant plead 
ftc unques accQUpIe^ and upon this ifliie the bi(hop certify the 
marriage, and fucb certificate be enrolled, and judgment given 
for the demandant thereon; in the like a£lion againft any 
other tenant, the defendant will be, concluded from pleading 
the like plea; for the facl having been ex diredo determined 
between the parties, fo that it can never again be controvert- 
ed by them, the record is conclufive evidence of fuch hSt 
againft all the world. 

Though a conviction in a court of criminal jurirdi£lion bd 
conclufive evidence of the facSl, if it afterwards come collate<^ 
rally in controverfy in a court of civil jurifdiftion ; yet an ac- 
<]uittal in fuch court is no proof of the reverfe. As fuppofe 
the father convicted on an indictment for having two wives, 
this would be conclufive evidence in an ejeflmenr, where the 3 ^"^^^ ^^4« 
validity of the fecond marriage was in dispute. But an ac- 
4quittal would not prevent the party from giving evidence of 
the former marriage, fo as to bar the iflue of theTecond; for 
an acquittal afcercains no fa(£l as a conviction does ; nor would 
a convidion be conclufive, fo as to bar the party in a writ of ^\ Howard 
dower or appeal, where the legality of the marriage comes chiquin, 
in queftion. However it would be evidence before the bi(bop *^°^* 
on the iflue ne unques accoupley for though the fadtof the mar- 
riage be not conclufive evidence of the legality of it, yet it 
i% prima facie a proof of it. 

If a man devifc lands bv force of the ftatute of H. 8. of 1 1ft. A«47l4 
wills, or by cuftom, the probate of the will in the fpiritual 
court cannot be g<ven in evidence; for all the proceedings^ 
as far as relate to lands, are coram nonjudice^ for they have no 
power to authenticate any fuch devife, and therefore a copy 
produced under their feals is nocertain evidence of a truecopy* 
But the probate of a will is good evidence as to the perfonal 
^ate, becaufe they have the cuftody of all wills that concern 
Ij^e perfonal cftate, and they are the records of that Court, and 

there* 
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therefore a copy of them under the feal of that court muft fas 
good evidence; and this is ftill the more reafonable, becauff 
it is the ufe of the court to preferve the original wills, and on- 
ly to give back to the party the copy of the will under the fea| 
^ the court. 

The ecclefiaftical cou(t never graqts an es^emplification of 
letters of adoiiniftration, but only a certificate that admini- 

ftrsition was granted; therefore when a leflce pleads an affign- 
ment of a term from an adminiftrator^fuchcertificate isgood 
evidence. So would the book of the ecclefiailicalcourt, where? 
in was entered tbeordcr for granting adminiftration. So would 
the copy of the probate of the will be evidence of S. S. being 
e^^ecutor, but a copy of the will would not be evidence of it, 
Where ^ perfon in ejedtment would prove the relation of a 
father and fon by his father's will, he mud have the original 
^ill, and not the probate only, for where the original is xta 
being, the copy is no evidence^ befide, the feal of the court 
does not prove it atrije copy, unlefsthefuit only related to per- 
fonal edate. But the ledger book is evidence in fuch cafe, 
becaufe this is not confidered merely as a copy, but is a fol) 
C|f the court; and thpugh the law does not allow thefe rolls to 
prove a devife of lands, yet when the ^iU is only to prove 
a relation, the rolls of the fpiritual court, that has authority ta 
inrol all wills, are fufficient proof of fuch teftament. And 
> under particular circumftances the ledgefbook may beevidence 
even in a devife of a real eftate; as where in an avowry for i^ 
rent charge, the ayowsint could not produce the will under 
which he claimed, that belonging to thie devifee of thp land) 
but producing the ordinary's regifter of the will, and proving 
former payments, it was holden, to be fufficient evidence 
againft^heplaintifP, who was devifee of the land cbargefl. But 
it has been of(en holden, that a copy of the ledger book is not 
evidence; yet, flnce the original would be read as a roll of the 
pourt without further atteftation, it feems fit the copy fboul4 
be read« The contrary practice has been founded upon the mif- 
(ake, that the ledger book isrcad as a copy,fo thatthe copy of 
that is but the cppy of a copy; whereas the ledger book is 
read as a roll of the court. 

Though in a fuit relating to a perfonal eftate, the probate of 

the will under the feal cf the ecclefiaftical court isfu^cient evi- 

dcncf. 
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ilence, yet the adverfe party may give in evidence that thd 

probate is forged^ becaufe fuch evidence fuppofes that the fpi- 
xitual coutt has given no judgment^ and fo there is no reafon 

for the temporal court to be concluded by it. — So the adverfe ibi<t, 
party may prove, that the teftator left bona notabilia againft 
the probate by an infeHor court, for then fuch court had no 
JiirifdiAion. 

So if letters of adminiftration be {hewn under feal, you may ^*^^' 
give in evidence that they were revoked, for this is an affir- 
mance of the proceedings in the fpiritual court, and does not 
at all controvert the righteoufnefs of their decifion. 

And now to take notice of other public matters, which are 
not records. 

I • The rolls of a court baron are evidence, for they are thd 
public rolls by which the inheritance of every tenant is pre* 
ferved; and they are the xo\h of the manor couft, which 
was anciently a court of juftice relating to all property within 
the diftrift. 

A copy of a court roll under the Reward's hand is good 7»o.*Comb.* 
Evidence to prove the copyholder's eftate. »3*- 

So an examined copy of the court roll is good evidence, if x% Mo4. 94* 
fworn to be a true one. 

2* The regifter of chriflenings, marriages, and burials^is 
good evidence, or the copy of it. Nay^ proof Wv^v^r/ of the 
contents of it without a <^opy has been admitted; yet the pro* 
priety of fuch evidence may well be doubted^ becaufe it is not 
the bed evidence the nature of the thing is capable of. 

Though it appear in evidence* that the regifter wa$ made * ^^* *^'J* 
from a day book, iiept ly the minifier for that parpofe, yet 
the day book will not be admitted to contradid the entry in 
the regifter, rx. gt. to prove a child bafe born, where no 
notice is taken of it in the regifl^r, which would thereforf bo 
evidence to prove him legitimate. 

A copy of an entry in the books of the office of faculties U Iktjm 74 ji 
Was difallowed \ fed q. for it is of a public nature. 

3. The pope's licence, without the king's, has been holden Pilm- %%p 

good evidence of an impropriation, becaufe anciently the pope 
tvas taken for the fupreme head of the church, and therefore 
ti^as holden to have the difpofition of all fpiritual benefices, 
with the concurrence of the patron, without any regard had 
VX the prince of the country} and thefe ancient matters mult 

% h^ 
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be judged according to the error of the times in which thej^ 
were tranfadted. 

^i\m. 3$. ^. A pope's bull is evidence upon a fpecial prefcription to 

be difcharged of tythe ; where you only fay that the lands be- 
longed tofuch a monailcry, and were difcharged at the time 
of the diflblution, for then they continue difcharged by the aft 
of parliament; but it is no evidence on a general prefcription 
to be difcharged, becaufe that would fhew the commencement 
of fuch a cuflom, and a general prefcription is that there was 
no time or memory of things to the contrary. 

Hob. i8S. j^ jf j},g queftion be, whether a certain manor be ancient 

demefne or not, the trial fhall be by domefday book, which 
will be infpedled by the court. 

Whhm ^* ^" ejeflment for the manor of Ariam^ the defendant pleaded 

{i* aS Cjr. a. ancient demefne, and when domefday book was brought into 

couit, would have proved that it was anciently c ailed A/itom, 

and that Ncttam appears by the book to be ancient demefne ; 
but he was not peiinitted to give fuch evidence, for if the 

name be varied, it ou^ht to have been averred on the record. 

6. 1 o know whether any thing be done in or out of the 
ports, there lies in the exchequer a particular furvey of the king's 
ports which afcertains their extent. 

7. An old terrier or furvey of a manor, whether ccclefia- 
fiical or temporal, may be given in evidence, for there cao 
be no other way of afcertaining the old tenures or boundaries. 

A terrier of glebe Is not evidencefor theparfon,unlefs figncd 
by the churchwardens as well as the pyfon ; nor then ntither, 
if they be of his nomination ; and though itpbe figned by thcoif 
yet it feems to defcrve very little credit, unlefs it be likewife 
figned by the fubftantial inhabitants; but in all cafes it b 
flrong evidence againft the parfon. 
2 Jones 2^4. 3 Rolls or ancient books in the heralds effia arc evidence to 

prove a pedigree; but an extra J> of a pedigree proved taken 
out of records (hall not, becaufe fuch extrad is not the beft 
evidence in the nature of the thing, as a copy of fuch records 

might be had. 
Cv K. B. ?5, 9. Camden* s Britannia \vo\\\d notbcevi^ence to prove a par* 

SiU. iSi. ticular cuflom; but a general hiftory may be given in evi- 

dence to prove a matter relating to the kingdom in general; 

a» 
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8S in the cafe of Nfal and Jay chronicles were admitted to 
prove, that king Philip did not take the ftilc in the deed at 
that time, Charles V. of Spain not having then furrendered. 

10. The regifter of the navy office, with proof of the me- Exdem. 
thod there ufcd to return all pcrfons dead, with the markdd. ^^^^^B^" 
fs fufficient evidence of a death. 

11. An inventory taken by a Iheriffon an execution, is aKeb, 177, 
evidence between ftrangers to prove the quantity and value of 

the goods; for the law intruding him with the ei^ecution mud 
fruft him throughout. 

W^ come now in the fecond place to that which is only 
private evidence between party and party, and that is alfo 
two fold-fold^eitherdeeds or other matters of an inferior nature. 



I. Of Deeds • 



TH £ rule :s, that when any perion claims by a deed in 
the pleadings, he ought make a profert of it to the 
court; and where he would prove any h£X in ifTue by a deedf 
the deed itfelf muft be (hewn. 

In every contrail there muft be apt words to (hew what 
right is transferred, and to whom, and the fenfe and fign i- 
fication of thefe words muft be expounded by the law. There 
inuft therefore be a profert made of all folemn contra£ls. i. 
For the Security of the fubjedl, that what right is transferred 
may be adjudged of according to the rules of law. 2. Bccaufc 
mil allegations in a court of juftice muft fet forth the thing de- 
manded; now the thing demanded cannot be fet forth with* 
Mmt {hewing the inftrument upon which the demand arifes. 

But where a man (hews a good title in himfelf, everything 
collateral to that title (hall be intended^ whether it be (hewn 
or not. 

A matter collateral to a title is what does not enter into the 
e(rence or being of a title, but arifes aliunde^ (o that there muft ^^ ^^^ ^^^ 
be a derivation of title without it. As where a man de- Cr. E. 401^ 
clares of a grant of feoffment of a manor, the attornment my's'cafe. ** 
(which is collateral to the title) (hall be intended. So in tref- ^f* J- »oi. 
pafs the defendant conveyed the houfe in which, (^c, by feoff- 
ment /rom J. S. and juftified damage feafant; the plaintiff 

replied 
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l-eplicd that J, S. before the feoffment made a leafe to y. M 
whoaffigned tobim; the defendant rejoibed that Che leafi 
was made on condition^ that if J. N. ailigned over without 
licence by deed from J. S. that then J. S. (hould re-enter; 
the plaintiff* fur-rejoined that J. 5. did by deed give licence^ 
without making a profert of the deed; this fur- rejoinder wal 
allowed to be gbod,becaufe the plaintiff'^s title was by affign* 
ment, of the leafe from J, N. and confequently the licence 
of y. S» is but a matter collateral to the affignment, and bj 
confequence the deed liiuft be intended to be well and legally 
made, though it be not (hewn to the court; 

$ Co. 3$. But there is another difference, and that is where tbedeed is 

neceflary ex injiitutione /egisy and whete it is neceflary exfntn* 
Jione homims\ for where the dted \% neceflary tx inftitvlHmt 
Ugis there you muft fhcw it; for it is repugnant that the la# 
(hould require a deed, and not put you to flibw that deed irheii 
it is made; as if you are obliged to (hew the attoi-nment of 
a corporation you muft (hew a deed, inafmuch as intorporate 
bodies by the rules of law cannot a£l but by incorporate infbn* 
ments; therefore no attornment is (hewn unlets a deed be 
(hewn alfo. But where a deed is neceflary ex provijione biminii^ 
there when it is collateral, as in the cafe of a licence befote 
mentioned, it need not be (hewn; for the private afi oftbe 
parties (hall not controul the judgment of the laW| that in- 
tends all fuch collateral matters without (hewing. 

Co. L. ^€7. Nor can privies in e({ate take any advantage of a deed with^ 

19 Co. 9a* ^^ (hewing it; as if therebe tenant for life, remainder in fcej 

and there be a releafe to him in remainder, tenant for life can- 
not take advantage of it without (hewing the deed; for fince 
the right paflcs merely by the deed, to fay any perfon relealcd 
ivithout (hewing the deed, would not be a good plea. 

And to explain this matter further, a difference I& to be 
taken between things that lie in livery and things that lie in 
grant ; for things that lie in livery may be pleaded without 
deed, but for a thing that lies in grant regularly a deed moft 
be fliewn, 

y R, A. eio. Therefore a man may plead that 7. S. infeoffcd him with* 

out hyVng per indenturarn^ and yet give the indenture in eW* 
dence, bccaufe the feoffment is made by the livery, and the in* 
demure is only evidence of fuch feoffment. But if a man plead 

Co. u itu ,,^^^ J ^ infeoffed him by df cd, it may reafonably be doubted* 

livhethtt 
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Whether be can give a parol feoffment in evidence, becatife 
he has bound himfelf up \o a feofFtnent by deed. 

And though fince the ftatute of frauds the ceremony of \\^ 
Very only is not fufHcient to pafs an eftatc of freehold or term 
of years, but there may be a deed 6r note in writing, yet it 
is not neceflary to fet out fuch conveyance in the pleadings^ 
for they are as they were formerly^ fioffavit tt iem'tfit. 

A man may plead a condition to determine an eflate for 
, years without deed, for it begins without any livery^and there-^ 
fore the party is not eftopped by any notorious ceremony from 
averring the condition : but where a man fets out a feoffment^ 
the other party may reply that it was by deed) and (hew the 
condition^ for then there is an eftoppel againft an eftoppel^ 
and fo the matter is in equal balance, and therefore mud bt 
determined according.to truths 

Things that lie in grant are all rights i as fairs, markets, ad- Cd. U sij» 
Vowfons, and rights to land where the owner is out of pofTef- 
fion ; and as they cannot vifibly be delivered over, therefore 
they muft pafs by the next fort of conveyance, that holds the 
fecohd place in point of folctfinity, and that is by grant under 
the hand and feal of the party. 

Now a perfon that claims any thing lying iii grant ttiuft »pCo.f)f. 
Ihew his deeds, or otherwife he mud prefcribe in the thing 
be pretends to, and the prefcription being fuppofed immemo^ 
rial, fupplies the place of a grant. 

He alfo that has a particular eftate by agreement of par- it co. 9 j« 
ties, muft (hew not only his own conveyance but the deeds 
paramount, for there can be nO title made to a thing lying 
in agreement^ but by (hewing fuch agreement up to the firft 
original grant* 

But where any perfons claim atty particulai* eftate by z&, in lo C^. 94^ 
law, they may itiake their claim without (hewing their deeds ; 
as tenant in dower, or by elegit^ or guardian in chivalry, may 
daim an eftate in a thing lying in grant without (hewing the 
deed^ for wheil the law creates an eftate^ and yet does not 
give the particular tenant the property of the deeds, it muft 
allow the eftate to be demanded without rhem. 

So they may plead a condition without (hewing the deedf Co»L .c^. t>». 
becaufe they claim an eftate by a<5l of law, and therefore are 
act eftopped by the adof livery^ and therefore they may claim 
an eftate defeated by the condition without a deed, 

S fitit 
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10 Co. 94* But tenant by the curtefy cannot claim any cftatc lying tin 

grant without the deed, becaufe he has the property in, and 
cuftodyof the deeds in right of his wife, and that property 
cannot be divefled out of him during the continuance of his 
eftate. 

So alfo he cannot defeat an eftate of freehold without (hew* 
ing the deed, for the z&. of livery is an eftoppei that runs 
with the land, and bars a!l people to claim it by virtue of any 
condition, without the condition appear in a deed, and fince 
the cuftody of the deed refidcs with him he muft fbew the 
deed. 

But where a perfon is an utter ftranger to any deed, therein 
pleading he is not compelled to (hew it. As if a man mort- 
gage his land, and the mortgagee let the land for a year, r«« 
ferving rent, and then the condition be, performed, and the 
mortgagor re-enter ; the lefl'ee in bar of an a<Slion of debt maj 
plead the condition and re-entry without (hewing the deed, for 
the lefTee was never entitled to the cuftody of the deed. 

So if a man bring a pracipe againft him, he may plead that 
he was only a mortgagee, and that the condition was perfofffl- 
ed, fo that he has no longer felfin of the eftate, and this with- 
out (hewing the deed ; for upon performance of the condition 
the property of the deed is no longer in the mortgagee, but it 
ought to be rebailed to the mortgagor. 

So if in a£lion of wafte, or in difcharge of the anceftor't 
renf^ the tenant plead a grant of the reverfion and attoro* 
ment after, he need not (hew fuch grant. 

Co. L. 2x64 As no party (hall take advantage of his own negligence id 

5 ^^* 75* not keeping of his deeds, which in all cafes ought to be fairly 

produced to the court ; fo his adverfary (hall not take any ad- 
vantage in his violent detaining of them ; for the one by the 
violent taking away of the deeds gives a juft excufe to the 
other for not having them at command ^ and no man can ever 
take advantage of bisovvn injury, and therefore it is a good 
plea for one party to fay, that the other entered and took 
away the cheft in which the deeds were. 

Co. L« 32<. b. Letters patent inrolled in the fame court, or records of the 

fame court, need not be proferred to the court, but a deed in- 
rolled muft I for all records that are public ads, and that lie for 
thedire£lionofthatcourtin matters of judicature, muftbetakefl 
notice of, and therefore they need not be referred to with zprttd 

fatit 
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^tit per recordumj for the court Will take notice of the courfd 
ind orders of the court upon reference to them. The deeds 
Inrolled are no more than the private z&% of the parties au- 
thenticated by the court, and they do not lie for the diredion 
^the court, but take hold of the authority of the court to 
give them credit, and therefore the court does noC*take notice 
of them unle(sthey be pleaded. — But by 10 Ann. c. 18. where 
any bargain and fale inrolled is pleaded with a profert, the party 
to anfwcr fuch^rofert, may produce a copy of the inrolment. 
. Since the term to avoid entering the federal continuances of 5^*^*74* * 
bufinefs is reckoned as one continued law day; therefore the 
deeds pleaded (hall be in the Ciiftody of the lavr during the 
whole term> being the day wherein they are pleaded j and be- 
ing then before the court, any body may take advantage of 
Kbcm ; but iince they belong to the cuftody ofthe party, if the 
leed be not denied, it (hall go back to the party after the term 
s over, and then no body can take advantage of it without a 
lew profert. Therefore the plaintiff in K. B. may take ad- 
raotage ofthe condition of a deed in his replication, becaufe 
t runs, iifradi^* A. dicit^ as ofthe fame term ; but he cannot 
»ke'advantage in his replication of a deed in C, B, becaufe 
hey enter an imparlance to another term. But where the ^0, L. i^i. ti« 
leed comes in and is denied, it remains in court till the plea is 
letermined ; therefore while it is tied up to one court, and is 
mpoffible to be removed^ it (ball be pleaded in another with- 
out (hewing. And if on the iflue of ncn ijf fa^um it be found Sdk. 215* 
Igainft the deed, it (hall be kept in ^ourt for ever, to hinder 
any more ufe being made of it. 

In an adion of debt upon bond, it is matter of fubftance Cr, J. 31. 
to noake a profert of the deed, becaufe it is the contract on 
irhich the court ought to found their judgment, and therefore 
it ought to be exhibited to the court. But it is not matter of ^ Saund. • 
fubftance to (hew letters of adminiftration, for whether they 
be legally granted or not belongs to the cognizance of the 
Tpiritual court, and therefore their legality cannot be weighed 
it common law. 

Wherever the plaintiff is bound to make a profert, the dc- '^f* ^'^•» 
fendant is by law intitled to eyer^ nor can the court upon any 
pretence difpenfe with the giving of it. 

Secondly^ Of giving deeds in evidence to the jury* 

S z Ani 
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And the general rule is, that the deed itfelf muft be given 
in evidence, and muft be proved by one witnefs at the leaft. 

But there are feme exceptions to the general rule of giving 
the deed itfelf in evidence. 

I M. 94* I, Where the deed is proved to be in the bands of the op- 

pofite party/who upon being called upon refufes to produce it| 
a copy of it veill be good evidence ; but fuch copy ought to be 
proved by a witnefs who has compared it with the originali 

t fCeb, 117. for otherwife there is no proof of its being a true copy. 

Tbompfon «. If the oppofite paay produce the deed on notice^ itfliallbe^ * 

Jonei Mic. 18 • . , re* 

Geo. 3. I'^Ad Without any proof of the execution* 

^""•.w.^*!*'" Where a will remains in chancery by the order of tbc 

tints of Middle. . . .ri_ ..,- 

soy. Tr.»70.3. court, a Copy may be given in evidence, becaufe the original u 
10 Co. 9». not in the power of the party. So where it is proved, that the 
Thurfton V. deed itfelf is deftroyed by fire, a copy of it may be given iir ' 
Srd A(n i^^"' evidence; but perhaps in fuch cafe, if it came out in evidence 
Pritchard ttnd that there are two parts executed, and the lofs of one ool/ 
ford^744. "*' w** oroved, a copy would not be admitted ^r So if it were 
Bartiett and proved, that the deed came into the hands of the defendant's 
340. a. k! B« brother, under whom the defendant claims, a copy ought to be 

read, even though the defendant have fworn in an anfwerio j 
chancer]^ that he has not got the original. — And in thefe cafes, 
if the party have no copy he may produce an abftrad, wj' 
Stileso<. ^y^ti give parol evidence of the contents. And where pot 

feflion has gone along with adeed many years, the original of 
which is loft or deftroyed, an old copy or abftrafi maybe 
given in evidence without being proved to be true, becaufe io 
fuch cafe it may be impoflible to give better evidence. 

As to the fecond part of the rule ; the deed muft be proTed 
to the jury by one witnefs at leaft, for though the deed be 
. produced under hand and feal, and the hand of the party be 
proved, yet that is no full proof of the deed ; for the delif cry 
is neceflary to the eflence of the deed, and there is no proof 
of a delivery but by a witnefs who faw it. 
Ca. K.B. 500, Sut to this part of the rule there are likewife exceptions. 

As where the witnefs to a deed being fubpceoa'd did not ap- 
pear, but to prove it the party's deed they proved an indorfe- 
ment, reciting a provifo within, that if he paid fuch afum tbe 
deed ftiould be void, and acknowledging that the fum was not 
paid, and by the indorfement he exprefsly owned it lo be bis 
deed) and upon this it was read. 

So 
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So it has been holdcn, that a deed to lead the ufesof a fine ^//^^^I'j;^ 
or recovery may be read without proof of its being executed ; Warren. 
the rcafon of which feems to be, that, by the fine being levied, **• "* ^* 3- 
k appears the parties intended to convey the land to fomc ufe 
or other, and thtrefore the law will admit of flight proof to 
Ihew what ufe was intended ; fince the flighted proof without 
other to contradi(5l it, will turn the prefumption on that fide ; s«lk. %%^. 
and therefore though a counterpart of a deed without other 
circumfiances be not evidence in other cafes, yet it has been 
holden fo to be in the cafe of a fine and recovery. However, Griffith and 
in a cafe refervcd from Hereford affizes by Mr. Jufticc WiU ^"^'^ 
Ham Fortffcufy all the judges were of opinion that fiich a deed 
to lea3 the ufes of a fine muft be proved, and therefore it 
feems, as if the cafe in Salk. likewife were not law. 

If the deed be thirty years old it may be given in evidence 
without any proof of the execution of it : however, there 
ought to be fome account given of the deed, where found, ^c. 
And If there be any blemifli in the deed by razure or interline* 
ation, the deed ought to be proved, though it were above thirty 
years old, by the witnefics if livings and if they be dead, by 
proving the hand of the witncfles, or at leaft one of them, and 
alfo the hand of the party, in order to encounter the prefump- 
tion arifing from the blemiOies in the deed ; and this ought 
more efpccially to be done, if the deed import a fraud ; as Chettle and 
where a man conveys a reverfion to one, and after conveys it /iS\tt\ lyot* 
to another, and the fecond purchafer proves his title \ be- 
caufe in fuch cafe the prefumption arifing from the antiquity 
of the deed is deftroyed by an oppofite prefumption \ for no 
man (hall be fuppofed guilty of fo manifeft a fraud. 

It has been faid, that a deed of bargain and fale inrolled 5 Co. 54. 
may be given in evidence, without proving the execution of ^*Kc^m7. 
it, becaufe the deed by law does need inrolment, and therefore ^^^^ «So. 
the inrolment (hall be evide.ice of the lawful execution : but 
that where a deed needs no inrolment, there, though fuch 
deed be inrolled, the execution of it muft be proved ; be- 
caufe fince the officer is not intrufte(^by the law to inrol fuch 
deed, the inrolment vvitl be no evidence of the execution, and 
the cafes in the margin are cited in fupport of this dod^rine. 
However, the law may well be doubted, notwithftanding that 
deeds of bargain and fale inrolled have frequently in trials at 
nj/i prius been given in evidence without being proved. In 

S 3 fupport 
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/upport of which pradlicc, the cafe of Smartle and tFiUiams 
in Salk. is much relied on ; but that cafe is wrong reported, 
for it appears by 3 Lev. 387. that the acknowledgement was 
by the bargainor, and fo it is dated in Salk. MS. bcfides, it 
appears from both the books that it was only a term that 
pafled, and confequently it was no inrolment within the fta- 
tMte. 

ttyie46a. If divers perfons feal a deed, and oneof them acknowledge 

it, it may be inrolled, and may ever after be given in evidcoce 
as a deed inrolled ; but it would be of very mifchievouscon- 
fequence to fay therefore that a deed inrolled upon the ac- 
knowledgement of a bare truftce, might be given in evidence 
againft the real owner of the land without proving it executed 
by him. However, that has been the general opinion, and it 
feems fortified in fome degree by 10 Ann, r. 18. before taken 
notice of. 

On the other hand it feems as abfurd to fay that a releafe, 
which has been inrolled upon the acknowledgement of the re- 
leafor, (hould not be admitted in evidence againft him without 
being proved to be executed, becaufe fuch releafe does not 
need inrolment ; and, in fa£t, fuch deeds have often been ad- 
mitted ; and that was the cafe of Smartle and IVilliams ; tho 
deed did not need inrolment, yet being inrolled on the ac- 
knowledgement of the bargainor, it was read againft him 
without being proved. 
S'd. 260, ^ ^^^^ ^^y ^ given in evidence on a rule of court by con- 

fent, without being proved; for theconfent of parties is coo« 
clufive evidence, as the jury are 6nly to try fuch fa^s where* 
in the parties differ. 

% R. I. i3i« Though a deed of feofFment be proved to be duly executed, 

yet that is not fufEcient to convey a right, unlefs livery of fci- 
fin be likevvife proved. However, where the deed is proved, 
and pofleflion has always gone with the deed, there livery (hall 
be prefumed: but if pofleflion have not gone along with the 
deed, the livery nriuft be proved ; for fince livery is to give 
pofl'effiononthedeed, where ihereis no pofrcfllon,theprefutnp- 
lion is that there was no livery, and confequently livery muft be 
ptoved to encounter that prefumption. If the jury find a deed 
of feofFment, and that pofleflion has gone along with the deed, 
yet, unlefs they exprefsly find a livery, the court cannot ad- 
judge it a good conveyance \ for they arc only judges of what 

• 
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is law and have nothing to do with any probability of faft; 
therefore they cannot conclude that there was a lawful con- 
veyance, unlcfs the jury find a delivery of the fee. 

If the iflue hcfeoffavit vel non^ and a deed of feofFmcnt and Hob. ;>• 
livery be proved, it cannot be given in evidence that it was 
made by covin to defraud creditors ^ for it is a feoffment tiel 
quely and the covin ought to have been fpecially pleaded ; alitor 
if the {(Tue be feifed or not feifed : for be remains feifed as 
to creditors notwithftanding the feoffment. 

This leads me to take notice of the feveral ads of parlia* 
ment that have been made to prevent fraudulent conveyances 
;ind the determinations thereupon ; that it may be feen by 
what evidence a conveyance may be defeated after the execu- 
tion of it has been proved. 

By 13 £/rz. cap, 5, for the avoiding and abolifhing of any 
feigned covenous and fraudulent feoffments, gifts, grants, 
alienations, conveyances, bonds, fuits, judgments, and execu- 
tions, as well of lands and tenements as of goods and chattels, 
contrived to delay, hinder or defraud creditors and others of 
their juft and lawful a<Slions, fuits, debts, accounts, damages, 
penalties, forfeitures, heriots, mortuaries, and reliefs ; it is x 

enaded, that all and every feoffment, gift, grant, alienation, 
bargain, and conveyance of lands and tenements, heredita- 
ments, goods and chattels, by writing or otherwlfe, and all 
gnd every bond, fuit, judgment, and execution, had or made 
for any intent or purpofe before declared, fbiill be taken (only 
as againfl them whofe a6iion, ^c. by fuch covenous praiSice 
is diflurbed, delayed or defrauded) to be void ; any pretence^ 
colour, feigned condition, exprefling of ufe'or other mattier, 
or thing to the contrary notwithflanding ; provided it (hall not 
extend to any efflNe, or intereft in lands or tenements, goods, 
or chattels, had,!made, conveyed, or affured upon good con^ 
ilderation and bonafiJe to any perfon not having at the time of 
fuch conveyance pr affurance, notice of fuch covin, fraud, or 
collufion, . 

It feems fettled that no conveyance Ih^ll be deemed fraudu- waller 4iWl«rw 

]ent within the ilatjute, unlefs it can be proved that'the perfon r^^* '^" ^'"c* 

was indebted at the time, or very near, fo that they may be i«J joncM743. 
connected together, though there have been determinations 
to the contrary both by Sir J. Jekyll Mdr Fnte/cue^ M. of R. 

S 4 >/. 
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^crJl ^*^' ^' bclnglindcbtcd to 5. in 400/. and to C. inaoo/- C. bringt 

debt, and hanging the writ,'^, makes a fccret conveyance of 
all his goods and chattels to £. in fatisfaSion of his debt, bqt 
continues in pofTeflion, and fells fome, and fets his mark on 
other (beep ; and it was holden to be fraudulent within this 
aft, I. Becaufe the gift is general, a. The donor continued 
in pofleflion, and ufed them as his own. 3. It was made pen* 
ding the writ, and it is not within the provifo ; for though it 

t4«K.6.^87. ?5 made on a good confideration, yet it is not b^najide. But 

yet the donor continuing in pofiefllon, is not in all C^fesa 
iparjc gf fraud ; as where a donee lends his donor money to 
buy goods, and at the fame time takes a bill of faU of them 
for fecuring the money. 

Bakfrtf«iLioyd If J. make a bill of fal^ to J?, a creditor, and afterward to 

j'J^^°*^ ^^* r C. another creditor, and deliver poflcflion at the time to nei- 
ther, and afterward C. get poiTeffion, and £, take them from 
him, C. cannot maintain trefpafs, becaufe though the firft and 
fecond bill 6f fale are both fraudulent againft creditors, yet 
they both bind jf. and B,*s is the elder title. S. P. in CiweU 
V. ifln^ and others, cor, BuilerJ.SLtff^erc.Spr. 1783, where the 
gdlion brought by C was trover, and he held it would not Hf| 

$, (^r, tjQ* No perfon can take advantage of this ftatute but the credi- 

tors therpfelves, and therefore, where jf. made a fraudulent 
gift of his goods to B. and then died, B, brought an aftioa 
"againft J.^s adminiftrator for the goods, and the court bel4 
he could not plead the (latute,or maintain the pofleffion of tho 
goods, even to fatisfy creditors ; but tb^ creditors may charge 
the vendee as executor de/on tort. 

Hob. "%» Judgment againft T. K. who died, zn& fcire facias agaioft th9 

tenants, the ih^rift' returned B. a tertenant, who came iq 
and pleaded, that T. K* enfeofled him long before the jud^^ 
ment, ahfqite hoc that he was feifed at the^me of the judg- 
ment, or at any time after, whereupon ifluc, and the jury find 
the feoffment, bqt further add, that it was by covin to defraud 
the plaintiff and other creditors, and judgmei)t for the plain- 
tiff; for T. K. remained ftill fcifed as to the creditors not- 
withftanding the feoffment ; but if the iffue had been taken 
diredly, enfeoffed or not enfeoffed, it had been found againft 
the plaintfff i for it is a feoffment tiel quel. 

?' -n nd J A fettlement being voluntary is only an evidence of fraudt 

..ffr . M 1% yet it has always been reckoned fufficient in refped to credit 

tors 5 but where a father and fon join in making a fettlement, 

though after marriage, yet itihall be taken to be a bargain, and 

therefore 
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therefore will of itfelf make a confideration, but that muft 
be where neither could make fuch fettlement alone. 

So a fetilemcnt after marriage, the portion being paid at fuj/" q^^* **^* 
the fame time, is good againft creditors. So it has been 
holden, that a fettlement after marriage, recited to be in con- 
fideration of a portion fecured, where in fa£t fuch portion has 
been fecured, (hall be prcfumed to be in purfuance of an agree- 
ment previous to the marriage, though no proof of it, and fo 
will be good againft creditors. 

R. furrenders a copyhold to his fon j afterwards on a treaty ^^^^ »7S< 
of marriage for bis fon, he tells the wife's friends this copy- 
hold was fettled, in condderation of which and fome leafehold 
lands the marriage was had, and two thoufand pounds paid as 
A portion 5 and upon this the furrerider was holden not to be 
voluntary or fraudulent as againft creditors. 

The wife joined with the huft)and in letting in an incumbrance P'* >« ^^ H3* 
upon her jointure, and barring the intail^and then the ufes were 
limited to the huft)and for life, remainder to the wife for life, 
remainder to the fans in tail, remainder to the daughters in 
tail who were not in the former fettlement; and it was holden 
that the daughters were not purchafers, foastofliutoutajudg- 
ment creditor, though the wife's parting with her jointure had 
been a good condderation to them if it had been fo expreflcd. 

jt. brought an adiion againft M. for lying with his wife ; M. Lew^ner «. 
before judgment made a conveyance of his land in truft for cwcTAbr.^ua 
payment of debts mentioned in a fchedule. A. recovered 
5000/. and brought a bill to be relieved againft the deed as 
fraudulent, but it was holden not to be fo, either in law or 
equity ; for this being a debt founded in malitia^ it was con- 
fcientious to prefer his real creditors hchrc it. 

Where the heir made a fraudi^ent conveyance to defraud Oooc1i*t caf«, 
his father's creditors, it was holden that the creditor might ^ ^°* ^* 
take advantage of this ftatute upon the iflue riens per difcent^ 
However flnce the 3 d5f 4 If^. ^ M» c. 14. this point cannot 
come in queftion. 

The next ftatute to betaken notice of is 27 Ei- c. 4. which 
enacts that every conveyance, ^r. of, in, or out of any lands, 
Ufc. had or made for the intent or purpofe to defraud and deceive 
fuch perfons as ihall purchafe in fee, for life or years, the fame 
)4ndS| C^^. fball ^e deemed only as againft that perfon, and 

tbofc 
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thofe claiming under him, to be void. Provided, it fball not 
extend to impeach any conveyance, for good condderation, and 
bona fide. And if any perfon (hall make any conveyance with 
a claufe of revocation, and af(er fuch conveyance (hall bargain, 
fell, convey, or charge the fame land for money or other good 
confideration paid or given, (the firft conveyance*, i^c. not 
by him revoked according to the power referved) the former 
conveyance, bV. as againft the faid bargainees, vendees, l^c. 
Aiall be deemed void; provided that no lawful mortgage made 
bondfidey and without fraud, upon good confideration, (hail be 
impeached by this adt. 

3 Co. S2, Upon this fiatute it hath been holden, that if a man having 

a future power of revocation ftil the land before the power 

t Jonei 94. commences, yet it is within the a£t. So if the power of revo* 

cation be referved to be with the confent of wf. who is onf 
within his power. 

3 Oo. 83. No purchafcr (hall avoid a precedent conveyance for frau4 

or covin, but he who is a purchafer for money or other valu- 
able confideration. 

White Mni Tenant in tail articled to fettle his land in ftriA fetdement; 

Cw.T746« l^is ^i^*c dying, and he having only daughters levied a (ine, and 

declared the ufes to himfelf for life, with power to make a 
jointure, remainder to his firft and other fons in tail| after- 
wards he married and executed the power as to the jointure^ 
but (hewing the deed made no fettlement on the {(Tue, bad a 
fon, and died i the daughters brought a bill to have the arti- 
cles carried into execution, and it was fo decreed ; for the fon 
cannot be confidered as a purchafer, there being no particuUi 
contract to make him fo. 

Whatever conveyance is fraudulent againft creditors, by 13 
EUx. will be fo againft fubfequent purchafers ; for the aj 
£Uz, has always received the moft liberal confirudiioh. 
5 Co. 6* The fiibfequent purchafer having notice of fuch convey- 

ance is of no confequenc^) for th^ ilatute exprefsly avoidt 
fuch conveyance. 

1 Sid. 134. A ded, though it be fraudulent in its creation, yet by 

3 Ley. 387» matter ix foftfaSio may become good ; as if one make a frau- 
dulent feoffment, and the feoffee make a feoffment to another 
for valuable confideration, and afterward the feoffor for valu- 
able confideration make a fecond feoffment. 

If 
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tf the brother have in bis hands any of his fifter's money, m^^^J**^ 
and refufe to pay it to her hufband, unlcfs he will make a fcttle- 
ment upon her, fuch rettlement will not be fraudulent. 

A mother, on her cldeft fon's marriage, gave up an annuity Himerton «. 
ifluing out of the whole eftate for an annuity of the like amount |j|^h "j q* -[ 
ifluing out of part of the eftate only ; but which was clearly 
fufficient to pay the annuity : this is a fufficient confideration 
to prevent the limitations in the eldeft fon's marriage fettle- 
ment to his brothers, in default of iflue of himfelf^ being frau- 
dulent againft a fubfequent purchafer. 

If the father make a fraudulent leafe of his land, in order 6 Co. 71. b. 
to deceive the purchafer, and die before he makes any convey- 
ance, and afterwards his fon convey to J. S. for valuable coa*- 
fideration, J. S. ihall avoid the leafc. 

Upon not guilty in trefpafs the defendant gave in evidence Hatton snd 
articles by which Sir Robert Hatton (under whom the plaintiff ^^1*"* ^^^^ 
claimed as heir) fold to him three hundred of the bed trees in 
fuch z wood, to be taken between fuch a time and fuch a time, 
and that he within the time took the trees ; upon which the 
plaintiff proved that Sir Robert was only tenant in tail ; but 
this being a voluntary fettlement of Sir Robertas ovux^Joms 
chief juflice held clearly that this (ale, being proved to be for 
a valuable confideration, bound the heir as a cafe within this 
aft; befides the fettlement was with a power of revocatioDf 
and the plaintiff was nonfuited. 

The ncjct ftatute is 3 tsT 4 ^. fcf iJ/. r. 14. and that enaAs, 
that all wills, difpofitions and appointments of any lands, Cffr. 
(hall be deemed, as againft any creditor of the devifor, to be 
fraudulent and of none tStSt : with a provifo that any devife or 
difpofition for the raifing or payment of any juft debt or any 
portion for any child, other than the heir at law, in purfuance 
of any marriage contraft, or agreement in writing bona fide 
made before marriage, (ball be in full force. 

A tenant for life, remainder to his firf)- and other fons in Rysafton *ni 
tail, remainder to his own right heirs for ever, entered into a ^^^^ inCanct 
bond and died, his fon entered, devifed away the e(late,and died 
without iffue. This devife of the reverfion was holden to be 
within this aA, for the heir is debtor being bound in the bond. 

If land be devifed to the heir for payment of debts, he ought Str. 1170. 
not to plead riens per difcent^ for notwithftanding the devife 
be is in by defcent* 

By 
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By I *jac. c, 15./ 5. it is enafted, that if any perfon, who 
(lull afterwrards become a bankrupt, (hall convey or caufe to 
be conveyed to any of his children, or other perfon, any lands 
or chattels, or transfer bis debts into others mens names ex- 
cept upon marriage of any of his children, (both the parties 
married being of the years of confcnt) or fo me valuable con- 
ilderation, the commiilioners may convey or difpofe thereof 
the fame as if the bankrupt had been actually feifed or poflefled, 
and fuch fale or difpodtion ef the commifHoners (hall be good • 
againft the bankrupt, and fuch children and perfons, and all 
other claiming under them. 

The 21 Jac. i.c\ 19./. ir. recites, that many perfons be- 
fore they become bankrupts convey their goods upon good con- 
fideration, yet ftill keep the fame, and are reputed owners there- 
of, and difpofe of the fameas their own i and therefore enads, 
that if any perfon fliall become bankrupt, and at fuch time 
fhall, by the confent and permidion of the true owner, have 
in their poflefHon, order and difpodtion, any goods or chattels, 
whereof they fhall be reputed owners, the commilEoners may 
difpofe of them for the benefit of the creditors. 
Hya) tfff^Row- Upon this claufe it has been holden, that pofleffion of lands 
•*''c^* *3 ^* *' being no proof of title as poflcfTion of goods is, a mortgagor 

continuing in poflbfTion is not within this claufe if he deliver 
' up the title deeds : but a mortgage of goods, where poflef- 

fion does not go along with the fa)e, is within it, unlefs it be 
a chofe in a£tion, and there, as pofTc^inon cannot be delivered, 
delivery of the muniments and means of reducing it into pof- 
fef&on is fufficient : for the delivery of the muniments is in 
law a delivery of the thing itfelf; as a delivery of the key of a 
warehoufe is a delivery of the goods in it; but things fixed to 
the freehold, till feparated, are part of the freehold, and there- 
fore of them a mortgage will be good without a delivery. 

Note ; there may be a delivery from onq parcpner to ano- 
ther, or of things in parcenary to a third perfon. 
Hartop Mnd Goods left in the bankrupt's pofTeffion for fafe cuftody only 

I pVw. 318. i^^^ not to be within this claufe. — So goods left with the 

bankrupt jto fell : for one who deals by commiflion, can gain 
no credit by his vifible (lock. 

By the ftatute of frauds, all devifes of land muft be in writ- 
hing, and fignedbyth^ party dcvifing the fame, or by fome other 
% perfoa 
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pfrfon in his prefence, or by his exprefs dircAions, and atteft- 
td and fubfcribed in the prefcnce of the devilor by three or 
more credible witnefles. 

If a will be attefted by two witnefles, and afterwards the Car^h. 3$, 
teftator make a codicil, which he declares to be part of his 
will, and that is likewife attefied by two witnefles, yet it will 
not will be a good will within the ftatute. But if a man publifli Jfncs4»i»£Lake. 
^}% will in the pretence of two witnefles, who fign it in his pre- % ch*. Ca. 10^ 
fence, and a month after he fen J for a third witnefs, and pub- ^* *** 
Hfli it in his prefence, this will be good. 

Lord Chief J u (lice //^//appears to have been once of opinion, show €q. 
that it was neceflary that the teftator (hould fi^n the will in the » wlilUms 500. 

• ^5 ax/*it* ^^ 

prefence of the witnefles; but itfcems to have been fince fettled \^^^ * 
to be fufficient for him to own it before them to be his hand* 

The ftatute requires three witnefles to one Angle a£l of exe- £„., ,,^ Smith 

Cution. and not three feveral executions before a Angle witnefs »" Canc. 15. 

1 #T» 1 1 L. • r I J May. 27 C. s. 

to each only. Therefore if a man acknowledge his fcal and c»r. LordChan- 
hand- writing before three feveral witm flVs, this will be a good «"^' ^^^"^^ °^ 

o ^ the lolls and 2 

execution within the ftatute, becaufc the acknowledgement to chief juiticea. 
mil amounts to but one execution : but if he a(i>ually flgn and 
feal the will every lime before each witncfs fejiaratcly, fo as 
to make each a diftindl execution, that will not be good. 

The ftatute requires atiefting in the tdtator's prefence, to 
prevent obtruding another will in the place of the true one. 
But it is enough if the teftator nnght fee, it is not neceflary 
he ftiould actually fee them fignj ihcreJorc where the teftator ^^*^* ^^** 
bad deflred the witnefles to go into another room feven yards 
diftance to atteft it, in which there was a window broken^ 
through which the teftator might fee them, it was holden 
good. So if the teflator being fi^k Ihould be in bed, and the 
curtaiji drawn. 

Note ; figning need not be by fettirig the name to the bot- • . 

torn, it is enough if the will be of the teftator's hand- S:anicy, 
writing and begin with I J. S. i3\\ and it has been faid, that yf^hb and 
fealing is flgning, and was fo determined in the cafe of IFang- G'«nviile H. 
f§rd and IP^an^fori by Lord Raymond at GuiUhalL But this 764. 
may well be doubted, bccaufe the meaning of the flatute in re- 
quiring it to he flgned by the teftator was tor a further fecurity 
againftimpofition, which can be only by his puttinghis nameor 
mark i and of this opinion was the court of exchequer in a 

late 
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late caufe, grounding themfelves upon the opinion of Mr. 
y. Levinzy in Lemain and Stanfy, and in the cafe there cited 

UtiM^Uhh. by him out of i R. A. 245. 25. And if a man make a will on 

three pieces of paper^ and there be witnefTes to the laft paper^ 
and none of them ever faw the iirft) this is not a good wiU. 

wci"/ B.' r!" However where a will confiftcd of two (hceis, and the con- 

Mic. 6 G. }• neftion went on regularly from one fhect to the other, and in 

the firftfheetthe telUtor gave lands to truftees after mentioned 
upon trufts there fpeciiied, and in the lad Aieet appointed per* 
fons to be truftees \ though the teftator never executed the iirft 
flieet, and the witnefles never faw '\X\ it was holden by all the 
judges of England^ that if the firft flieet were in the room atthe 

t Ves. 4B7. tii^c of the execution of the fecond, that was fufficient : for it 

is not necefTary that the witnefTes ihould fee or know how 
j many fheets the will confiftcd of, or whether it is a will or 
: not: and it is clear that a will, properly attefted^ may by re- 
ference bring in another inftrument as part of it. 

^tr. 1109. Though the (latute require the atteftation of the witnefles 

to be in the prefcnce of the tefiator, yet it need not appear 
upon the face of the will to have been fo done^ but it is mat« 
ter of evidence to be left to a jury, 

Pft Lee, Ch. Though the common way is to call but one witnefs to prove 

iVwfi^'!^^ ""'' ^^ ^*'^» y^^ ^^^ ^^ ^"'y where there is no objcflion made by 

the heir; for he is intitled to have them all examined, but then 
he muft produce them, for the devifee need produce only one, 
if (hat one prove all the requifites; and though they fhould 
all fwear that the will was not duly executed^ yet the devifee 
would be permitted to go into clrcumftances to prove the due 

S* C cited ia execution \ as was the cafe of Aujlin and JVilkss cited by Lord 

Su. 1096. Hardwicke chancellor, in Blaehet and IViddrington^ M. 1 1 G. 2« 

in which) notwithflanding the three witnefles all fwore toit9 
not being duly executed, the devifee obtained a verdid. In 
Pike and Bradbury before Lord Raymond, upon an iflue of ir- 

Str. 1026. vifavit vel non^ the witnefles denying their hands, the devifet 

would have avoided calling them, but his lordfliip obliged bim 
to call them, whereupon, the firft and fecond denying their 
hands, it wasobjeded he fliould'go no farther \ foritwas argued, 
(hat though, if you call one witnefs, who proves againft yoU| 
you maycall another, yet if he prove againft you toO| you can 
go no farther; but the chief juftice admitted him to call othe^ 
Witnesses to prove the v^^'l, and he obtained a verdict. 

Where 
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Where the attcftation was only " figned, fealcd, publilhcd Crofts. 
' and declared in the prcfence of us," the witnefles being j*o!i. * 
lead, and their hands proved, the court held it to be evidence 
o be left to a jury of a compliance with all circumftances. 

It was laid down by Lee^ Ch. Juft. in delivering the opinion \ 

>f the court of K. B» in the cafe of yfnjiy^ and Dotufing^ that a 
Icvifce of any part of the eftate, or a -legatee where the le* 
racy is charged upon land, will not be a good witnefs, nor 
^Du\d a releafe make him fo, as that would not alter his ere- 
iibility at the time of attefling. However it has been faid, Wyndham 
:hat the judgment of the court Vras in that cafe founded upon ^irynd, M.' 
the particular circumftances of the cafe, and not on any gene- 3* 0-*« 
ral do^rine, as there was not, nor could be any payment or 
tender made of the annuity given by the will in that cafe to 
the witnefs's wife; and the general do6irine laid down by 
Ix)rd Chief Juftice Lfe has been fince denied by the court of 
K. B, in the cafe of IVyndham and Chetwyndy Mic, 31 G. i. 

To prevent however the inconveniences which would have 
arifen from the above opinion given in Anfty and Dowjing^ in / 

cafe it had been followed, as there are few wills in which the / 

witnefles have not had legacies or debts charged upon land^ f 

the 25 G, 2. enads, i. That any beneficial devife, legacy, 
eftate, intercft, gift or appointment, made to any perfon being 
a witnefs, after 24th June 1752, to any will or codicil, fhall 
be Void, and fuch perfon be admitted as a witnefs. 

2. That any creditor atterting any will or codicil, made of 
to be made, by which his debt is charged upon land, (liall be 
admitted as a witnefs to the execution of fuch wil) or codiciif 
notwithftanding fuch charge. • 

3. That any perfon who had attefled any will or codicil 
then made, .to whom any legacy or bequeft was given, having 
been paid or rcleafcd, or upon tender made having refufed to 
accept fuch legacy or bequeft, (hall be admitted as a witnefs ■ 
to the execution of fuch will or codicil. 

4. That any legatee, having atteftcda will or codicil then 
made, who {hall have died in the life-time of the teftator, or 
before he (hall have received or releafed his legacy, (hall be 

deemed a legal witnefs to fuch will or codicil. . ' 

After which there is a provifo, that the credit of every fuch 
witnefs in any of the cafes before mentioned, (hall be fubje(5l to 
the confideration of the court and jury before whom he (hall b^ 
examined) or of the court of equity in which his teftimony 

(hall 
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fhallbe made ufeof, in like manner as the credit of^itiitBki 

) in all other cafes ought to be coniidered of and determined. 

Jirinibyand Though the devifee had proved the will duly 'executed ac^ 

^xTu^MTiS. ^^""^'"S totheftatutc) yet if the heir at law can prove any 

inDum. Proc. fraud in obtaining it, the jury ought to find againft the will} 

for fraud is in this cafe examinable at lawf and not ia equity. 
By the ftatute of frauds, a will executed as before mentioned^ 
fliall continue in force until the fame be burnt, cancelled, toroy 
or obliterated by the teftator, or in his prefence, and by bis 
dircdlions and confent, or unlefs the fame be altered by fome 
other will or codicil in writing, pr other writing of the devifor^ 
figr.rd in theprefence of three or more witnelles declaring the 
fame; 
Onyons and If a man devife his land to J, and then make a fecondwill^ 

1 P. w. 34c. / ^"^ devife it to B, and upon that cancel the firft will by tear- 
I ing oflF the feal ; if the fecond will be not good as a will to 
I pafs the land to B, (the witneiTes not having (igned it in his 
[ prcfence) it will be no revocation; neither will the tearing off 
the feal, bccaule no felf-fubfifting independent a£l^ but done 
from an opinion that the fecoiid revoked it. 
Glacier (ex -^^ devifedtojS. and afterwards made another will, and there- 

nem.) V. GU- ty devifed to C and cxprcfsly revoked all former wills. Aithc 

»ier, B. R.' -^ "^ ' 

Hii. 10 G. 3. . tettator's death, both wills were found amongit his papers; the 

I firft uncancelled, but the feal and name torn ofF from the laft# 

The iirft is a good will : for one will cannot be a revocation 

of another, till it becomes a perfe£t will, which is not till the 

teftator's death, and at that time the laft will did not exift. 

Ld. Lincoln's' And notc J there are many other ways of revoking a will 

Cafcl.^^* ^*^' ^^^" ^^^^ ^'^ mentioned in the ftatute ) as by levying a fine 

.. . . of the land devifed: foifthe dcvifor marry and make a fettle-* 

Martin and • r ir i_ i_ 

b4vage, 1740. ment on the iflue, referving the fee in himfelf, though heaf<« 

terward die without iflue, 6v, 
Seiwin and But wherc tenant in tail by bargain and fale conveyed to 

SeiwinTr. J g^ [jj f^Q j^ order to make him tenant to the pnecipe in a 

common recovery, the ufe of which was declared to him id 

fee, and 8th June {Trinity term beginning the 7th) made hit 

- will, and afterward a writ of entry was fucd out returnable in 

^IndTr, ( 1 7th June) and the recovery fuffered : it was holden 

that the land palled by the will; and the reafon feems to have 

been that the deed and recovery make only one conveyance^ 

of which the deed is the moft fubfiantial part, and therefore 

Darjcy c. B. {o it cvcry fubfcquent part muft refer* But a leafe and re* 

c1o.'l Itafc and recovery fuffered after the willf is a reTOCatipc. 



RilatfVi to trials #/ Nifi Prius. afi? 

. We muft next confider where r|zures and Interlineations^ 
and where breaking off the feal avoids a deed. 

Formerly, if there were any razure or interlineation, the loCa. fx« 
judges determined upon the profert or view of the deed, whe* 
tber the deed were good or not : But when conveyances grew 
fo voluminous, fuch vaft room was left for the mifprifion of 
the clerk, that the courts thought it neceflary not to difcharge 
a deed razed or interlined as void, upon demurrer, but re- 
ferred It to the jury, whether the deed thus razed or interlined 
were the individual contra^ delivered by the party. 

If a deed be altered by a ftranger in a point not material, this x | co, 1 7, 
does not avoid the deed, but otherwife, if it be altered by a 
ftranger in a point material ; for the witnefles cannot prove it 
to be the ad of the party where there is any material difFeience, 
but an immaterial alteration does not change the deed, and 
confequently the witnefles may atteft it without danger of / 
perjury. But if the deed be altered by the party himfelf, \ 
though in a point not material, yet it avoids the deed ; for the / 
law takes every man's own acl moft firongly againft himfelf. \ 

If there be feveral covenants in a deed, and one of them be zx Co. 1I. b. 
altered, this deftroys the whole deed i for thedeed cannot be the 
fame,unlefs every covenant of which it confiftsbe the fame alfo. 

If there be blanks left in an obligation in places material, ftR*^Ab^tf« 
and filled up afterwards by aflent of parties, yet is the obliga- 
(ion void, for it is not the fame contract that was fealed and 
delivered. — As if a bond were made to C. with a blank left 
fbrhis Chriftian name, and for his addition, which is afterwards 
filled up, — But if A. with a blank left after his name, be bound » V'cnt. iS^. 
to B. and after C. is added as a joint obligor, yet this docs not 
avoid the bond, for it does not alter the contrad of A. who 
was bound to pay the whole money before any fuch addition. 

It has been faid that where a thing lies in livery, a deed for- p^im. ^. ^^ -^ 
merly fealed may be given in evidence, though the feal be after- \j^?^' *7*' 
ward broken off, for the intcreft paflcd by the aft of livery : So, 
they fay, if the conveyance were made by leafe and releafe, and 
the ufes were once executed by the ftatute, they do not return 
back again by cancelling the deed : But it is (kid, if a man (hew 3B«1C79, 
a title to a thing lying in grant, there he fails if the feal be 
torn off, for a man cannot (hew a title tothethinglying in folemn 
agreement but by folemnagreement,and there can be no folemn 
agreement without feal. However, it may well be doubted, 
whether this diftindion will bold. lo Pabn 403. it waSijiolden, 

T ' -that 
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that a deed leading the uies of a recovery was good evidence 
of fuch ufes, though the feals were torn off, it being proved 
to have been fo done by a young boy : And I take it that in 
any cafe a deed fo proved would be evidence to be left to a 
jury. But perhaps there may be a difference where the ifliie 
is diredly on the deed, and where the deed is only given in 
evidence to prove another iflue. On non eJlfaRum^ producing 
a deed without feal would not prove the iflue, however tbef 
might account for the feil being torn off: But on not guiltf 
in ejectment, a deed might be given in evidence without (eal^ 
and in cafe they proved the feal tora off by accident, the 
jury ought to find for the party. 

If an obligation were fealed when pletded, and after ifliie 
joined the feal were torn off, yet the plaintiff ihall recover 
his debt, becaufe the deed when proffered to the court wis 
in the cuftody of the law, and therefore the law ought to 
defend it ; befides the truth of the plea which is to be proftd 
mufl have relation to the time when the iffue was taken.— 
If thcTfeal of a deed be broken off in court, it (hall be there 
inrolled for the benefit of the parties. 

If there be a joint contrail or obligation, and the feals of 
one of the obligors be torn off, itdeflroys the obligation ; bot 
if they be feverally bound, the obligation continues as to the 
other whofe feal was not torn off, becaufe they are fevcril 
contradis. But if two men be jointly and feverally bound, 
and the fca! of one of them be torn off, this is a difcharge of 
the other, for the manner of the obligation is deftroyed by the 
aft of the obligee ; and therefore that is, according to the 
rule of law, which conflrues every man's own aft moft 
ftrongly againfl himfelf, a difcharge of the obligation itfclf. 

There is now by aft of parliament a further requifite to a 
deed than hcrrtcfcre, and that is the flamps. One by the 
5 ly. b' M. r. 21. which commenced a8 June 1694 s t 
fccond by an aft commencing i Auguft 1698 ; a third by 12 
Jn. y?. 2. c. 9. commencing 2 Juguji 1714; » fourth by 30 
G. 2 commencing 5 July iJSJi and two others by 23 C. J. 
r. 49. and c. 58. wJiich extend to bills, notes, receipts, agrec- 
menv., Ufc. i'^c and thrfc (tamps have been frequently the 
niean^ of detcftingforgcrcs; for the fla mp- office have fecret 
marks on the Itamps, which from time to time arc varied j fo 
that where a deed as forged of a dale antecedent, it mayeafdy 
be difcovered by ftamps being upon it not in ufc at the time 

it bears date. 
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A written agfcement in thcfc words, " A, doth left an J felt Proffer i>.PM- 
«« /# 5. for the term of three years," £sfr. was offered in evi- y^^'JJl'/.ffi;'^ 
dence in an afiionof aflumpfit on afpecial agreement. The 1765. cor. 
defendant objeded to its being tead, becaufe it was a leafe 
and was not damped. For the plaintiff it was faid this waft 
only a memorandum of a parol leafe, which being for three 
years only is good as fuch, and that the ftatute in ufing the 
words ** indenture leafe or deed poll" meant only deeds* 
But it was holden that though a parol leafe for three years is 
good, yet if a man through caution will reduce it into writ- 
ing, he muft pay for the (lamp, otherwife the court are in- 
hibited from receiving it in evidence. « 

To come now to other private written evidence that is not 
under hand and feal. 

And firtt of notes; they are either fuch as pafs according to 
tbecuftom of merchants, or that pafs between party and party* 

Merchants notes are in nature of letters of credit paffing 
between one correfpiondent and another in this form, *' Pray 
^ pay to y. S. or order, fuch a fum, Witnefs my hand, 
** y, N" Now if the correfpondent accept the note he be* 
comes chargeable in a fpecial action on the cuftom. 

In this cuftom there are four things confiderable i firft, the 
bill ; fecondly, the acceptance 1 thirdly, the proteft ; fourth- 
ly, the indorfement* 

The bill is in nature of a letter, defiring the correfpondent to 
pay fo much money either at fight, or, as they term it, at fingle, 
double, or treble ufance, which is commonly ^t one, two, or 
three months, to be computed from the date of the bill ; but Silk. i3t« 
as fuch nfances vary, it is neceffary for the plaintiff in his de- 
claration to {hew what they are, elfe he cannot have judgment, 

A foreign bill of exchange was drawn^ payable at 120 days 
after fight, but when the bill was prefented for acceptance, 
that was refufed ; upon which an adion was immediately g^'gi^^ ^^ p„f, 
brought againft the drawer, without waiting till the carpica- 'i^^* i^n<i»n* 
tionofthe 120 days. On the trial the defendant obje^d|hat Tr.'iV^V ' 
hewas notliable till the expiration of the 120 days,and oimed 
to call evidence to prove that the cuftom of merchants was! 
fuch. But lord Mansfield f&id the law was dearly otherwife^ 
and refufed to hear the evidence : So the plaintiff recovered. 

Though regularly thereoughttobe three perfons concerned in 6 M«d«s9i 
abill of exchange,yet there may be only two; zsifA. drawin this 
manner, *^Pray , pay to mc or m y order,value received by myfelf ." 
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The acceptance Is giving cre^jit to the bill fo far as tomakethe 
acceptor liable, and to truft for a repayment to his correfpondent. 

In the cafe of two joint traders, the acceptance of the one 
will bind the other ; but if ten merchants employ one fador, 
and he draw a bill upon them all, and one accept ic» this 
ihall only bind him and not the reft, 

A fmall matter amounts to an acceptance, as faying ^ Leave 
^* the bill with me, and I will accept it," for it is giving cre- 
dit to the bill, and hindering the proteft ; but if the mcrchaat 
fay, <^ Leave the bill with me, and I will look over my ac- 
** counts between the drawer and me, and call to-morrow, 
*^ and accordingly the bill fliall be accepted." This is no 
acceptance, becaufe it depends upon the balance of accounts. 

A bill was drawn as follows, « To Mr. R. Hliitiyi Sir, 
' pleafe to pay Mr. Scot or order 30 /• Tho. Newton.** &«rin« 
dorfed it to the plaintiff, who prefented the bill to the drawee 
for acceptance, -and the defendant (the drawee) underwrites 
thus — " Mr. yMf>^», pleafe to pay this note, and charge it 
" to Mr. Newton's account. R. IVfAtby.** It was infifted 
that this was no acceptance, for the defendant did not mean 
to become the principal debtor. It was only a direfiion to 
Jackfofiy to pay 30/. out of a particular* fund ; and if there 
were no fuch fund, the money was not to be paid, But^ 
luriam, the underwriting is a direAion to Jad^n to pay the 
fum ; and it iignifies not to what account it is to be placed 
when paid : That is a tranfadion between them two onlyj 
and this is clearly a fufficient acceptance. 

An acceptance may be qualified, as to pay half in money and 
half in. bills. So to pay when goods fent by the drawer are 
fold : But he to whom the bill is due may refuiefuch accept- 
ance, and proteft the bill, fo as to charge the drawer. The 
proof of the acceptance is a fufficient acknowledgmenton the 
part of the acceptor, who muft be fuppofed to know the hand 
of his correfpondent ; therefore in an adion againft theK* 
ceptor, the plaintiff fhall not be put to prove the band of the 
drawer ; however, proof of the acceptance will not be condo* 
five evidence againft the acceptor, if he can prove the contrary. 

The proteft is made before a notary public in cafe of non- 
acceptance or nonp'ayment, to wbofe proteftation all foreiga 
courts give credit; and the proteft is evidence that the bill is 
not paid ; but in England they muft fhew the bill itfelf as well 
as the proteft, becaufc the whole declaration muft be pk^oved. 

WTica 
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When the bill is returned protefted, theparty that draws the 
bill is obliged to anfwer the money and damages, or to give fe« 
curity to anfwer the fame beyond fea, within double the time 
the firft bill run for. 

In cafe of foreign bills of exchange the cuftom is, that three i Raym. 74s« 
days are allowed for payment, and if not paid on the laft day, 
the party ought to proteft the bill and return it, and if he do not, 
the drawer will not be chargeable ^ but if the laft of the three 
days be a Sunday^ or great holiday, he ought to demand the 
money on the fecond day, and if not paid, proteft it on the fame 
day, otherwife it will be at his own peril. 

If the indorfee accept any partof the money from the accept- 
or, he cannot afterwards'refort to the drawer for the remainder 
of the money, unlefs he give timely notice to ^e drawer that 
the bill is not duly paid : For where a man takes a partof the 
money only, and does not apprize the dravtrcr that the whole is 
not paid, he gives a new credit for the remainder. But where johnfon -^. 
timely notice is given that the bill is not duly paid, the receiving ^ H-r* o* 
part of the money from an acceptor or indorfcr, will not dif- {. 
charge the drawer or other indorfers : for it is for their advan- 
tage thatas much fhould be received from others as may be. 

If a bill be left with a merchant to accept, he to whom it is 
payable, in cafe it be loft, is to requeft the merchant to give him 
a note for the payment according to the time limited in the 
bill J otherwife there muft be twoprotefts, onefor non-payment, 
the other for non-acceptance. 

^. draws abill on ff. and fi. living in the country, C his friend 
accepts it, the bill muft not be protefted for non-acceptance of 
B. and thenCs acceptance fliall bind him to anfwer the monev. 

If thedrawee indorfethe bill overtoanother, the receiver has 
jiot only the original credit of the drawer at ftake, and that of 
the acceptor of the bill, if accepted, but alfo of the indorfor, Ctrth. 466. 
and be may have an adion againft either ; but a bill of ex- 
change cannot be afligned over for*a payment in part, fo as 
to Aibjed the party to feveral adions. 

^.drewabillofexchangeinthe/ir^./w^/Vj,on7'. xnLondon^ OooOr^y aU 
at fixty days fight, to^. or order j jy. indorfed to G. who pre- ^^*^ ^*** 

fented,thebill to?'. whorefufingfG.noted it for non-acceptance, ^^^** 
and at the end of fixty days protefted it for non-payment, and 
then wrote a letter to^.and alfo to his agent in the JVeJI- Indies^ 
acquainting them that the bill was not accepted. In an a£lion 
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brought againft A. by G. on this cafe he was non-fuited, for hj 
not lending the protcft for non-acceptance, be made himfelf 
liable. The ufe of noting is, that it fliould be done the very 
day of refufa], and the protefl may be idrawn any day after by 
the notary, and be dated of the day the noting was made* 

It was doubtful whether inland bills of exchange were with- 
in this cuftom of merchants, but by 9 (sT 10 IV. 3. c. tj. and 3 
(!f4 An. eg, they are put upon the fame foot with foreign bills; 
and though they require the acceptance to be in writing, in 
order to charge the drawer with damages and cofts, yet there 
is a provifo that it (ball not extend to difcharge any remedy 
againft the acceptor, fo that an a£tion Will ilill lie on a parol 
acceptance. 

By the 3 U* 4 An. c. 9. All notes in writing, that (hall be 

made and figned by any perfon, whereby luch perfon promifb 

to pay to another or his order, or unco bearer, any fum of 

Qioney mentioned in fuch note, fhall be taken and cenftrued 

to be, by virtue taereof, due and payable to (uch perfon to 

whom the fame is made payable \ and every note made pay 

able to any perfon or his order, (hall be affignaUe or indorf* 

able over, and the perfon to whom fuch fum of money is by 

fuch note made payable, may maintain an adion for the fame ; 

and any perfon to whom fuch note is indotfed may maintaia 

bis a£lion for the fame, cither againft the perfon who figned 

fuch note, or againlt him that indorfed it ; and in every fuch 

adilon the plaintiff ihall recover his damages and cofta • 

There arc noprefcribed forms of thefe promiflfory notes, and 
therefore whatever imports an abfolute promife to pay will be 
fufficienc ; as a promife to be accountable to J. S, or order. 
But a promife to pay on an incertain contingency, depend- 
ing perhaps on the will of the drawer, is not within the afi, 
becaufe it will not anfwer the intent ; nor within the words 
which import an abfulute promife to pay ; and therefore! 
promife to pay upon his luarriage is not good j but a promife 
to pay on a return of a ih:p has been holden good, becaufe it 
refpedts trade. So a piomife to p:iy, or do another ad, 
has been holden not to be within the act ; as a promife to pay, 
or deliver the body of J. S. So a promife to pay^ if his 
brother did not, is not within the atSt, for the fame rea« 
fon of incertainty. So a promife to pay money and do 
fome other thing, £x. gr. deliver a horfe, is not within the 
ftaiute. So a promife to pay three hundred pounds to B. or 

ordcrt 
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order, in three good Eajl- India Bonds^ is not a note within the ^J^'*"' 
ftatute. But a promife to pay on the death of another, as Mic. 18 c. %. 
that is a contingency which muft happen, will be good. bu^.'^^^**^'"'* 

' A note payable to an infant, when he fhould come of age, 
viz. June la* 1 750* was holden to be within ftatute. 

A bill payable to a man's order is payable to himfelf, and ' ^^^^' '3o* 
he may bring an action, averring be made no order, 

A note payable to a feme fole or order, who marries, can Str. 516. 
only be indorfed by the hufband. 

So likewife fuch note may be indorfed by an executor or Str. it6o. 
adminiftrator. 

In an action by the indorfee againft the drawer, upon non Hemminf 
^Jfumffit the plaintiff proved the drawer's hand, and that when m. 6G. s« 
the note with the indorfement was (hewn to the indorfor, be 
acknowledged it was his hand-writing, but this was holden 
not fufEcient to charge a third perfon. 

There is a diftin£lion between a note payable to B. or order, 
and to B. or bearer ; in the firft cafe, in an adtion againft the . 
indorfor the plaintiff muft prove a demand on the drawer, but 
not in the laft, for there the indorfor is in nature of an origin- wiimore €md 
al drawer. In the firft cafe, if the indorfee give credit to the "t^t^'G^liAU 
drawer, without notice to the indorfor, it will difcharge him : ^\} 9' *" m 

r. . • r 1 r \ Kclloclc ami 

So receiving part of the money from the drawer will for ever Robinfon, K« 
difcharge the indorfor ; for by fuch receipt the indorfee has i|^* *' ^^^ 
made his election to have his money from the drawer. 

Acafti note on a banker, pzyMc to the /hip^ Fortune^ or virhaiT'B 
bearer^ is a good and negotiable bill of exchange, and the R. Tr 4 G 3. 
iiearer may maintain an adlion on it in his own name : Or ^"' ^ 
he may recover on it in an a£lion for money had and received 
to his ufe. But in either cafe he muft prove that be got the 
hill fairly, and bona fide. 

If the indorfor have paid part of the money, that will dif- ^^* 'H^- 
penfe with the necef&ty of proving a demand on the drawer. 

In an adiion againft the indorfor the plaintiff need not ^ ' '^^* 
prove the drawer's hand, for if it be a forged bill, yet the 
indorfor is liable. 

The indorfee muft give a reafonable notice to the indorfor pciaf;mrtaiii 
in convenient time, upon default of paynrtent by the drawer j ^' * ^- *• 
but proof of making enquiry after defendant, who could not cuiM Hail. 
be found, will be fufficient toexcufe the giving fuch notice, * ^^'' *^^7» 
vnleff the defendant can prove he was to be found. 

T 4 la 
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In an a£^ion againft the indorfor of a note of hand, where 
the note was due the fifth, and there was no demand on the 
drawer till the eighth, and no notice to the indorfor till the 
the nineteenth : Mr Judice Denijon thought the plaintiff bad 
not made ufe of due diligence either in demanding the money, 
or in giving notice to the indorfor, and faid there were no 
days of grace on a note as there are on a bill of exchange ; 
but the jury faid it was commonly underftood that there were 
three days of grace, and therefore thought the demand wai 
made in time ^ but the judge faid the law was otherwife9 and 
dire£^ed them to find for the defendant. 

In an adlion againfl- the indorfor, lord Raymond would not 
allow the defendant to give in evidence, that the plaintiff de« 
fired him to indorfe the note to enable him to bring an adioa 
againft the drawer, but declared he would not fue the de- 
fendant. But whqj-e the adion was brought by the drawee 
againft the drawer, the defendant was let in to fbew it was 
delivered as an efcrow, viz, as a reward in cafe he procured 
the defendant to be reilored to an office > which it being 
proved he did not c&ti\^ there was a verdi£l for the de* 
fendant. 

And it feems a reafonable di(lin<Sion which has been taken 
between an action between the parties themfelves, in which 
cafe evidence may be given to impeach the promife' and an 
aflion by or againft a third perfon, viz. an indorfee or an 
accep:or. 

Where the defendant borrowed money of y, 5, who lent 
it knowingly to game with, and aftigned the note for a valu- 
able confidtrration to the plaintiff, who had no notice^ yet 
it was hoiden void by 9 jfnn. c, 14. 

Sii John Bland ^zy^ a bill of exchange to Robin/on for 672 /• 
v/:::. 300 /. lent at the time and place of play, and 37a /• loft. 
I'hc pluy was very fair, and there was not any imputation on 
Robiujou\ behaviour. He brought an adlion of ^^m]^ againft 
Sir Jokn'% reprtfentative on the bill of exchange, and alfo for 
money lent. Upon a cafe refcrved, the court held that he fliould 
not recover on the firii count, the bill of exchange being void by 
9 jlrn. Hue they ht^ld a$ rotiie fecond count, though noatflion 
could be maim ined fi^r nioney won at gaming, the ftatute pro- 
hibiting any recovery upon a gaming confideration, yet as to 
the money lent the ftatute only u voids the fecurity, and not the 
contra£t, which when fair is good, and therefore gave jtidgmenc 

for 
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Ibr die plaintiff for 300/. — ^In the fame cafe it was made a 
queftiooy whether the plaintiff (hould recover any, and what 
intereft. As to the firft, the Court faid» that though the fe- 
cvritj were void, jtt be bad agreed to pay intereft. As to 
Ihe fecood, though the pra£Uce had been to ftop intereft at the 
iMinging of the adion, yet they held the plaintiff entitled to 
intereft to the time of the judgment, and faid, the Court 
ought always to give intereft to the verdid at leaft. 

Though it be fufficient for the plaintiff in an ailion on a CmcVirJ^. 
»oCe of band to prove the note to have been given by the de- ^"^^T*^^^ 
fcndant, yet the defendant will be at liberty to fliew it was 
given on an illegal confideration, and fo avoid the lien of it. 

Where in the declaration the indorfement was fet out to be £.6 G. a. 
for value received, but being produced, had it not: Lord Chief 
Jnfiice Eyri allowed the indorfement to be filled up in court, 
jiotwithftanding the cafe of Cemertts and Jenkins^ P. 3 G. 2* 
was cited, where Lord Raynaud refufed to let it be done. 

Bat a bare indorfement of a name transfers no property, and ^tr. 1103; 
therefore where the plaintiff produced the note with his own 
name indorfed, Lee Chief Juftice, fuffered him to ftrilce it out. 

A note payable to B. or order, was indorfed thus, *^ Pray Cited by Mr. 
pay the contents to G." In the declaration the indorfement ^*Mo"rit * 
was fet out as payable to C. or order ; at the trial it was ob- H. 4 G. »• 
jeded there was a variance ; but the Court held that, as the 
note was in its original creation indorfable, it would be fo in 
the hands of the indorfee, though not foexpreflcd in the in- 
dorfement, and therefore in fubftance it was agreeable to the 
count, and therefore no variance. 

I have already faid, that if the indorfee give credit to the Sir j. Hankey 
drawer, without notice to the indorfor, it will difchargehim;" ^{j^ IIqTL 
it is therefore to be feen what (hall be conftrued a giving of 
credit; and not demanding the money of the drawer in a rea- 
fonaUe time, is giving credit. What fliall be deemed a rea- 
fonable time muft depend upon the circumflances of the cafe; 
and is a queftion of law arifing out of the izGt. However it Metcaifv. 

Hail K B 

may not be improper to (hew what in general has been deem- ^^^ ^. ^, '^^ 
cd a reafonable time. 

Iti Maimuaring znd Harrifon the ctiCc was, upon the 17th of 1 str. 508. 
Siptimb€r^ being a Saturday^ about two in the afternoon, the ^ 
defendant gave the plaintiff a goldfmith*s note, who paid it 
away the fame day to J. S. The goldfmiih paid all that day 

and 
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and all Monday. ^ J. S. came on Tue/Jay, but then payment wat 
flopped; upon which the plainiiffpaid back the money toy. S. 
and afkcd It of the cJercndant> who refufcd, upon which the ac- 
tion Was brought; the Chief Juftice left it ^o the jury, who 
would have found it fpccially, but he would not let them^ 
faying it was a matter proper for their determination; upoa 
wh ch ihey gave a verdift for the defendant, and held there 
was laches in J. S. fcying they were all agreed that two days 
was too long. 
Str. 1175. So where Chlttyh^d given the Eq/l India Company a note on 

Cafivell at eleven in the morning, they did not fend it for pay* 

mtnt till two o'clock the next day; and it was holden that 

they had made it their own by their laches. 

Metctif^ But it has been fince determined that the next day after a 

Hill. K.B. banker's drauD:ht is given is the lime allowed by law for de* 

mandmg payment of it. 
Salkt 131* I'l iiiil ^"d Lfwls^ (he defendant indorfed to Z. who the 

fame day indorfed to the plaintiff, who afterward the fame 
day received money upon other bills of the fame banker, and 
might have received the money upon the bill in queftion, if 
he had demanded it. The night following the banker broke, 
and the jury upon confideration (it being left to them by tb^ 
Lord Chief Juftice) found for the plaintiffs 
Anfon Mfii The defendant having a promiffory note, payable to him or 

^jlV'c^^H. ^^^^^ ^^^ months after date, indorfed it to the plaintiff* who 

fcnt his fervant to the drawer for the money, who faid the de- 
fendant had promifed not to indorfe the note over without ac« 
quainting him ; that he had not fo done, and therefore he was 
not prepared to pay it, but promifed payment in three or four 
days ; and in like manner put him off from time to time. Af- 
ter three weeks the plaintiff wrote to the defendant (not having 
fooner learned his direction, though it was proved he fooner 
enquired after it, and was told where he might learn it) that 
Smith's note was not paid ; that he had often promifed pay- 
ment, but had alledged, that the defendant promifed not to 
make ufeof it without acquainting him firfi: Smiib became a 
bankrupt; the plaintiff writes a fecond letter; the defendant 
anfwers, that when he comes to town he will fet that matter to 
rights; upon this evidence the jury gave a verdiA for the 
plaintiff, notwithftanding it appeared Smith continued folvent 
three weeks, and paid above a hundred pounds in the time. 

A bin 
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A bill was drawn by the defendant upon //. for work done Chambfr- 
by the plaintiflTon the defendant's farm, in the pofTeffion of uryfe, c. b! 
i/.— The plaintiff did not give notice to the defendant, that Tr, 7G. j, 
the bill was not paid till three months after it was drawn : 
And after a verdi£l for the plaintiff, the Court granted a new 
trial; holding this to be fuch a laches as difcharged the de* 
fendant. 

The defendant had a note of fixty pounds of one Bellamy^ Bank ofEng . 
a goldfmith, payable to him or bearer at a day then to come, Newman, P. 
about a week before which he difcounted it at the bank with- i< vr. 3. 
out indorfmg the bill ; Bellamy^ about two months after, 
broke without having paid the bill, upon which the bank iRaym,442« 
brought jfffumpjh for money lent, and upon this evidence oV- *• ""• 
tained a verdi<Sl; but the Court granted a ne«v trial, holding 
it to be a verdidt againft law ; for if the owner of a bill, pay- 
able to bearer, deliver it for ready money paid down for the 
fame^ and not for money antecedently due, or for money lent 
on the fame bill, this is felling of the bill like felling of tallies, 
&r. But if there be an indorfement thereon, the indorfee may 
have remedy on that indorfement, provided he demand the 
money in a convenient time. 

As the intent of the 3^4 ^n^ was to put promiilbry notes 
upon the fame footing with inland bills of exchange; all that 
has been before faid in regard to promiflbry notes is applicable 
to fuch inland bills. However the analogy between promi(^ 
fory notes and bills of exchange (hould be attended to, in or- Ar^amfon) 
der the better to underftand the cafes. Whilft the promifTory ^''^' ^* ^•l*» 
note continues in its original fhape, there is none: But when 
the note is indorfcd the refemblance begins; for then it is an 
order to pay the money to the indorfee, and this is the very 
definition qf a bill of exchange: therefore the indorfee, be* 
fore he brings an a<9ion againft the indorfor of a promiflbry > 
note, ought to demand the money of the drawer : but it muft 
be made on the drawee before an a£lion is brought againft 
the indorfor of a bill of exchange; and no inquiry need be 
made after the drawer. 

It may be proper further to take notice, that 9 (2^ 10 /K 3. 
£. 17. gives powerofprotefting any inland bill of exchange of 
five pounds or upwards,(in which is acknowledged and exprelled 
the value to be received ;) but this zSt has no effect, unlefs the 
party on whom the bill was drawn, accept it by underwriting ; 

therefore 
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therefore by the 3 Cff 4 An. c. 9. the fame power Is given in 
cafe the party rcfufe to accept it, with provifo thatnoproteft 
ihali be necefiary, unlefs the bill be drawn for twenty pounds 
or upward. 
8ilk. 131. It has been holden upon thefe ftatutes, that in declaring 

upon an inland bill a proteft treed nv^ be fet forth, as it muft 
upon a foreign bill, for the ftatute does not take away the 
plaintifF's a£lion for want of a proteft, but only deprives him 
of damages or intereft. 
6Mod. 81. But if any damages accrue to the drawer for want of a pro- 

ted, they (hall be borne by him to whom the bill is made, 
and if, in fuch cafe, the damage amount to the value of the 
bill, there (hall be no recovery, 
I Show. 3x7. It is not neceflary to fet forth the cuftom in an adion upon 

a bill of exchange, for Ux mercatoria eji Ux terra \ and if 
he fet it forth, and do not bring his cafe within it, yet if by 
the law merchant he have right, the fetting forth the cuflom 
(hall be reje£led as furplufage. 
Salk. 126. If A, write his name on the back of the bill, and fend it to 

Riym. 872, y g^ to get it accepted, which is done accordingly, A. may, 

notwithflanding, bring an adion againft the acceptor, for 
jf, S, has it in his power to a<fl cither as fervantor aflignee; 
for he may witnefs his election by filling up the blank over 
the name to receive it as indorfce, or by omitting it, i& 
only as f^rvant. 
Hi!. 18 o. 2. Note ; In a writ of enquiry before the fherifF, on a judg- 

'^^ ' ment by default in an stiWon on a promilTory note, the plaintiff 

mud prove his note the fame, as if the defendant had pleaded 

fjon ajfumpjit'y though in debt on bond and judgment by de« 

' Su.1149. ^*"'^ *^ *^ othcrwife. — Yet in Bruis vcrfus LindftU^ Hill, 14 

G* 2. the court of K, B. held, that on executing a writ of 
enquiry on judgment by default in affumffit upon a promiflbry 
note, it was not neceiTary to produce the fubfcribing witnefs, 
for the note being fet out in the declaration is admitted, and 
the only ufe of producing it is to fee whether any money is 
indorfed to be paid upon if; it muft therefore be proved to be 
his note, which may be by proving his hand. 
09 Car. 2. ^y ^^ ftatute of frauds, fevcral things mufl be evidenced 

*• 3- by writing, of which before that ftatute parol evidence had 

been fufEcient. 

1. All 
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1. All leafes, eftates, intereft of freehold, or term of years, 
created by parol, and not put in writing and figned by the 
parties making the fame, ortheir agents thereunto lawfully au- 
thorifed by writing, fli'ill have the dFe<ft of cftatcs at will only, 
except leafes not exceeding three years from the making, 
whereupon the rent refcrved amounts to two thirds of the im- 
proved value, ^nd that no fuch eftate or intereft (hall be grant- 
ed or furrendered but by deed or note in writing. 

2. AH declarations and affignments of trufts (hall be proved 
by fome writing figned by the party, or by his laft will, except 
trufts arifing, transferred orextingui(hed by implication of law. 

3. It is enafled, that no adion (hall be brought whereby to 
charge any executor or adminiftratorupon anyfpecial promife, 
to anfwer damages out of his own eftate; or whereby to charge 
the defendant upon any fpecial promife to anfwer for the debt, 
default, or mifcarriage of another, or to charge any perfon upon 
any agreement made upon confideration of marriage, or upon 
any contfa£l or falc of lands, tenements or hereditaments, or 
any intereft in or concerning them, or upon any agreement that 
is not to be performed within the fpace of one year from the 
making thereof, unlefs the agreement upon which fuch aclion 
(hall be brought, or fome memorandum or note thereof, {h^ll 
be in writing, figned by the party to be charged therewith, or 

byfome other perfoii by him thereunto lawfully authorifcd. And 
that no4:ontrad} for the fale of goods, warc« and merchandize, 
for the price of ten pounds y?rr/(;7^ or upwards, (halibe allowed 
CO be good, except the buyer (hall accept part of the goods fo 
fold, and a£lually receive the fame, or give fomethini: in earned 
to bind the bargain, or in part o? payment, or that fome note 
or memorandum in writing of the faid bargain be made, and 
figned by the parties to be charged, or their agents thereunto 
lawfully authorifcd* 

Upon thisclaufe it has been holden, that the plaintiff need iRa}m. 450* 
not in his declaration fiiew any note in writing, but it will. 
be fufHcient for him to produce it on the trials but if fuch 
promife be pleaded in bar of another adlion, it muft be (hewn 
to be in writing, fo that it may appear to be fuch a contract 
on which an action will lie* 

The defendant befpoke a chariot, and when made refufcd to ^^* 5»^« 
take it : In an aflion for the value, Pratt Ch. J.hcid this not 
to be a cafe within the ftatute, which relates only to contrads 
for the actual fale of goods, where the buyer is immediately an- 

fwerable 
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fwerable without time given him by fpccial agreement) tnd 
the feller is to deliver the goods immediately. 

The defendant bought a lot for more than lo/. at anauc* 
tion, catalogues and conditions of the fale were printed^ and the 
defendantwasthebeftbidder. The auctioneer wrote thedefend- 
anx's name and the price againft the lot in the printed cata- 
logue by the order and aflent of the defendant. Between the 
day of the fale, and the time for taking the lot away, the de- 
fendant fent his fervant to fee them weighed ; which be did* 
The defendant negledling to take away the goods, they were 
re-fold at a condderable lofs ; and this a(9ion was brought for 
the difference and the court ftrongly inclined that fales by auc- 
tion were not within the ftatute of frauds, becaufe multitudes 
are generally prefent who can teftify the terms of the contrad. 
2. They held the con trad was here fufficiently reduced into 
writing, and figned by an agent of the defendant's ; for thr 
auctioneer for that purpofe was his agent. 3. Thoy held the 
weighing by his fervant was a delivery. 4. Tates J. held that 
as the contract was executory, viz, the lot to be fetched away 
in fix weeks that therefore it was not within the ftatute. 

Mutual promifes to marry are not within this ad, which re- 
lates only to contrails in conflderation of marriage. 

So a promiff to pay upon the return of a (hip is not within 
the ftatute, for the ftiip by poflibility may return in a year. 

So a promife to pay 6/. a year wages, and to leave an an- 
nuity of x6/. per annum for life by will is not within this afif 
for it might by pofTibility be perfeded within the year. 

Where the undertaker orvly comes in aid to procure credit 
to the party, there is a remedy againft both ; and both are an- 
fwerable according to their diftind engagements. But where 
the whole credit isgiven tothe undertaker,fothat the other par- 
ty is only as his fervant, and there is no remedy againft him; 
this is not a collateral undertaking. Therefore if two come to a 
fliop, and one buy ; and the other to gain him credit, promife 
the feller, '^ If he do not pay you, I will ^ " this is a collateral 
undertaking, and void without writing : But if he fay, ^< Let 
^'himhavethe goods, I will be your paymafter/' this is an un- 
dertaking for himfelf, and he (hall be intended the very buyer 
and the other to z& as his fervant. But if ^. promife j5. that if 
he will cure/), ofa wound,he will fee him paid; it is only a pro- 
juife to pay, if D. do not^ and therefore ought to be in writing. 

However 
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However it is impofKble to lay dbwn any precife rule for the Silk. 37. 
conftru£tion of fuch fort of words» but it mud be left to the 
jury to determine, upon the whole circumftances of the cafe,to 
whom the original credit was given. 

Wherever aperfon is undera moral obligation to do a thing, Watfon v. 
and another does it without requeft from him, a fubfequent pro- Excbequerf 
mife to pay is good, though not in writing : as where a pauper '^^' 7 <3. 3. 
is taken ill, and an apothecary fent for without the knowledge 
of the overfeers of the poor, who attends and cures her, and 
after the cure the overfeers promife payment by parol, this is 
good; for overfeers are undera moral obligation to provide for 
the poor. 

An adion was brought againd the defenddntand twoothers, (. i^^^ ^^^ 
for appearing for the plaintifF without a warrant, and the de* C9inb. 362. 
fendant promifed that in coafideration the plaintiff would not 
profeeutethata£lion,he would pay him 10 /• and cods of fuit. 
This was holden not within the ftatute. But per Holt^ \i A. fay, 
don't goon againfti?. and I will give you 10/. in full fatisfac- 
tion of the aiSiion, this would be within the ftatute« 

In confideration that the plaintiff would not fue J. B, the jKothtry aaJ 
defendant promifed to pay the plainiifFthe money due, viz. ^"q^* ^*i» p 
4 /• in a week ; this was holden^o be within the ftatute of 
frauds; for no confideration laid that the plaintiff had pro* 
mifed n9t to fue, and if he bad, A. B. could in no fort have Comb. 163, 
availed himfelf of this agreement, but the debt is ftill fub- ^''*' ^73- 
lifting, and confequently the prom:fe collateral. 

But where in confideration, that the plaintiff in an action VLtaAand 
of afTault and battery againft J. S. would withdraw the re- ^^^» ^^'^ 
cord, and forbear to proceed, the defendant promifed to pay 
him 30/. the court held this to be a new confideration fuf- 
cient to raife a promife and not within the ftatute. 

So if i/. promife C. that in confideration of his doing fome pit,^. ^q^^ 
particular ad, B, will pay him fuch a fum, A. is the principal 
debtor, for the a£idone is on his credit, and not on B,*s, 

Many of the doubts upon this ftatute have arifen by making 
ufe of the word collateral i which is not a word ufed in the 
afl of parliament. The proper confideration is, whether it 
be or not a promife to anfwer for the debt of another ; for if 
jt be, though it be upon a new confideration, and therefore 
firidUy fpeaking, not a collateral undertaking, yet it is within 

the 
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the ftatute, and the adding to the promife of the payment of 
the debt a promife to pay the coils of the action would make 
no difFerencc, 

Note ; ptr Tnbyy C. J. a contraft for the falc of timber 
growing upon land is not within the ftatute, but may be by 
parol ; becaufe it is a bare chattel. 

Upon that part of the claufe which direSs, that no adion 

(hall be brought on any agreement not to be performed within 

one year from the making» unlefs the agreement be in writing; 

it has been holden, that a promife to pay money on the return 

of a fhip, which happened not to return within two y^ars after 

the promife made, is not with in the ftatute : for by poffibiiityi 

the fhip might have returned within a year; and though by 

accident it happens not to return fo foon, yet it does not brbg 

the cafe within this claufe of the ftatute, which extends only to 

promifes, where by the exprefs appointment of the party the 

thing is not to be performed within a year. 

A man contr^£ls to pay lOO /.on the day of marriage, this 

need not be put in writing, for it depends on a contingency, 
which may, or may not be performed within a year. 

Before We conclude with written evidence, it is proper to 
take notice of 7 Jac. c. ^2. which enads, that theihop- 
book of a tradefman (hall not be evidence after a year. How- 
ever it is not evidence of itfelf within the year, withptttlbme 
circumftances to make it fo. As if }c be proved that tbefer> 
vant who wrote it is dead, and that* it is his hand* writing, 
and that he was accuftomed to make the entries. So where 
the evidence was, that the ufual way of the plaintiPs dealings, 
was that the draymen came every night to the clerk of the 
brewhoufe, and gave him an account of the beer delivered out, 
which he fet down in a book, to which the draymen (et their 
hands, and that the drayman was dead, and this his hand; it 
was holden to be good evidence of a delivery. But where the 
plaintiflF to prove delivery, produced a book which belonged to 
his cooper, who was dead, but his name fet to feveral articleSi 
as winedelivered to the defendant, and a witnefs was ready to 
prove his hand ; Lord Chief Juftice Raymomd would not 
allow it, faying, it differed from lord T§rringtm*s cafe, be* 
caufe there the witnefs (aw the drayman fign the book every 
night. 

Upon an iflue out of chancery, to try whether eight parcels 
\ Qi Hudfom Bay ftock> bought in the name of Mr. Lake^ were 

in 
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jn tnift for Sir Stephen Evans^ his affignees (die plaintiffs] 
(hewed firfl that there was no entry in the books of Mr. Lake 
relating to this tranfaftion. Secondly^ fix of the receipts were 
in the hands of Sir Stephen Evans>, and there was a reference 
on the back of them by 'Jeremy Thomas (Sir Stephen's book* 
keeper) to the book B, B. of Sir Stephen Evans. Thirdly, 
Jenmj Thomas was proved to be dead, and upon this the 
queftion was, whether the book of Sir Stephen Evans referred 
^o, in which was an entry of the payment of the money, ihould 
be read. And the court of king's bench at a trial at bar, admit- 
ted it not only as to the fix, but likewife as to the other two in 
the hands of Sir Bihy Lake^ the fon of Mr. Lake. And in SmartU ^'^'* y>jti. 
and Wiltiams^ where the queftion was whether the mortgage Mootgomeriv 
money was really paid ; a fcrivener's book of accounts (the and T\ira«r* 
fcrivener being dead] was holden to be good evidence of pay- 975<* 
ment. 

If J. S» be feifod of the manors of J. and B.znd he caufe a ' ^*y"' 734* 
furvey to be taken of B. and afterwards convey it to J. JVl 
and after difputes arife between the lords of the two manors 
concerning the boundaries, this furvey may be given in evi- 
dence. Jliter if the two manors had not been in the famp 
hands at the time of the furvey taJcen. 

To come now to unwritten evidence, or proof viw voce a$ 
to which every perfon may be a witnefs, but fuch who are 
excluded for want of integrity or difcernmenc* 

In regard to want of integrity , it is a general rule that no 
perfon interrfted in the queftion can be a witnefs. 

The ftrift notion of the obje£lion to the competency of a ^^^ Hardw. ta 
witnefs is upon a voyer din^ whether he be to get or lofe by h^io o"^' 
the event of the caufe ; therefore if the right ofcomoion be Walton Mothers 
claimed by cuftom, and the witnefs alfo claims under the ^* ^^''!f^' 
fame cuftom, he cannot be received, for the verdid and judg- q\ ^\ 
ment on a cuftom though res inter alios aSia^ would be evi- Bent^.Baker, 
dence for or againft him to prove or difprove the cuftom. But ^ ^' "*''*9 
if the common be claimed by prefcription as belonging to the 
eftate of A. B. who likewife claimed common as belonging 
to his eftate by prefcription may be a witnefs, for if yf. has 
fuch right of common, it does not follow that B. has, nor 
nor would the verdict in the adlion of jt. be evidence in B'$ 
adion. 

So in an aSlion §n n ^0/ir^of infurance,ahy who have infured jewel «. 
upon the fame ihip may be witncfles. In an aftion by a HirdSng, Tr. 
mafter for beating his fervant per quod fervitium amifit^ the 
fervant may be a witnefs, for he is not ^nly not interefted in 
the caufe, but not in the queftion : For there the queftion is 
the lofs of fervice, and the action he is entitled to is of a dif- 
ferent kind» 
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I 9^k. 183. It mull be a prefcnt intereft, for a future cohttngent in^ 

tereft will not be fufltcient to prevent him from being a wit« 
nefs y therefore an heir at law may be a witnefs, but a re« 
mainder man cannot. 

By %7 G0t* 3* Cs 19. Ir> a£liohft on p^nal ftatutes, inhabi* 

tants of any place are wicnefles to prove an offence^ nocwith^ 

(landing the penal cy be given to the poor, or otherwife fet 

the benefit of thepariih or place, provided the penalty does not 

exceed 20 /• 

An intereft is when there is a certain benefit or advantage 
1 ^'^-^Sf* to the witnefe attending the determination of the caufe one 
rfi%o7i' way* Therefore a naked truft does not exclude a man from 
X.B. at Rir. being a witnefs. And though in fuch cafes it baa been ufoal 

to have a rdeafe from a truftee, yet that is not neceflary, foi 
fuch perfoi^ has in fa£l no intereft to releafe. However a truf- 
tee {hall not b^ a withefs to betray the truft; therefore where 
the defendant pleaded to debt on bond^ the 5 isT 6 £J» 6* 
agatnft buying and felling offices, apd upon the trial /f, was 
produced as a witnefs t6 give an account upon what occafion 
the bond was given. Lord Chief Juilice Hoiirefakd to admit 
him, becaufe it appeared he was privately intrufted to make 
the bargain by both parties, and to keep it fecret* 

o!^*i!o^'st*. ^^^ ^^® ^**^ *' ^^^ ^^^^ ^^ ^^ counfcl and attornies, who 
140. * ' ought not to be permitted to difcover the fecrets of their cli* 

ents^ though they ofier themfelves for that purpofe ; for it is 

the privilege of the client and not of the counfd or attorney* 

It is contrary to the policy of the law to permit any perfoA 

to betray a fecret with which the law has intrufted him ; and 

it is mifteking it for the privilege of the witnefs that has 

fometimes led judges into the fullering of fuch a witnefs to be 

examined. But to this there are fome exceptions i Firft, as 

to what fuch perfons knew before the retainer ; for as to fuck 

matters they are clearly in the fame fituation as any other 

perfen : Secondly, to a faA of his- own knowledge, and of 

Ld. Uyand tvhich he might have had knowledge, without being counfel 

5eartcafe,Mjc. or attorney in the caufe. As fuppofe him witnefs to a deed 

o Brii'man "^ produced in the caufe, he (hall be examined to the true time 

witk «d?ice of of execution. So if the queftion were about a razure in a deed 

til Che judges, or wiU» he might be examined to the queftioo^ whether he 

had ever feen (uch deed or will in other plight, for tkat is a 
Str. ma. ^^ ^^ ^'^ ^^^ knowledge ; but he ought not to be permittctt 

x. COR. to difcover any confeflions h is cl lent may have made to him ad 

fbch head : So if an attorney were prefent when his client 
was fworn to an anfwer in chancery^ upoaan indiAmoat fcr 
perjury he woiild be a witnefs lo prove the fa£l of taking tiw 
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Oath, fer it is a IaSX in his own knowledge, and no mtiHt of 
fecrecy committed to hioi by his client* 

Kfcin facial was brought by the king to aroid a patent, and i Mod. «x. 
exception was taken to the witnefs, becaufe he was deputy to 
the perfons that would avoid it^ and the exception was difal- 
lowed, becaufe iht Jiire faciai is in the king's namc^ and there* 
fore it cannot be prefumed that the intereft is in another, which 
would deftroy the very being of the fcin facias^ but the proof 
of that ought to come on the defendant's fide to dcftroy the 
proceedings. 

It is no good exception to a witnefs that be has common 
per €aufe de vicinage of the lands in queftion^ for this is no ja* 
tereft but only an excufe for a trefpafs. 

From this rule it is apparent, that the plain tiff or defendant 
cannot regularly be a witnefs in his own caufe, for he is mbft 
immediately intereftcdj therefore an anfwer in equity is of 
very little weight where there are no proofs in the caufe, to 
back it $ yet if there be but one witnefs againft a defendant's 
anfwer, the court will dire£l a trial at law to try the credibi* 
lity of the witnefs } and in fuch cafe will order the defend- £i- Ci. Abr» 
ant's anfwer to be read to the jury# **^' 

But if any perfon be arbitrarily made a defendant to pre- 
vent his teftimony, the plaintiff fliall not prevail by that arti- 
fice 9 but the defendant againit whom nothing is proved (hall 
be fworn notwithftanding, for he does not fwear in his own 
juftification, but in ji^ftification of another. However this 
rule IS to be undeiftood where there is no manner of evidence 
againft the defendant \ for if there be, his guilt or innocence 
miift wait the event of the vcrdi^. 

In trefpafs, if one whom the plaintiflTdefigned to mzkt ufc of 1 sii. 441. 
IS a witnefs be by miftake made a defendant, the court will on 
motion give leave to omit him, and have his name ftruck out 
of the record, even after iiTue joined : for the plaintiff can in no 
oafeexamine a defendant though nothing be proved againft him : 
And therefore in an information for a mtfdemeanor, the attor- 
ney general (Tr/tw) offering to examine a defendant for the 
king, which the court would not permit, he entered a ntUeprp^ 
fipa^ and then examined him.— If a material witnefs for the former Mi 
defendant in ejedment be alfo made a defendant, theright way Fartefcue. 
}• for him to let judgment go by befiiuir 3 Init if he pleads and ' ' * ^ 
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by that mean admit himfelf to iTe tenant in poflellion, the Colirt' 
will not afterward upon motion ttrike out his name. But id 
fuch cafe, if he confent to let a verdiiSt be given againft him, 
for as much as he is proved to be in poiTeffion of, 1 fee no rei- 
fon why he (hould not be a witnefs for another defendant.— 
In trefpafs, the defendant pleaded quodaSlio n$n quia dicit that 
Riihard MawfoHi named in the Jimul cum paid the plaintiff a 
guinea in fatisfa£tion, and ifiue thereon j the defendant pro- 
duced Mow/on \ ztiiper Eyre Ch. Juft, he may bt examined, 
for what he is now to prove cannot be given in evidence in 
another aSion, and in cStSi he makes himfelf liable by 
fwearing*be was concerned in the trefpafs. But if tbc plaiotiif 
can prove the perfons named in the^miz/rt/iyi in trefpafs guilty, 
and parties to the fuit, which mud be by producing the origi- 
tial or procefs againft them, and proving an ineffedual endea- 
Vottr to irreft them, or that the procefs was loft, the defen-* 
dant fball not have the benefit of their teftimony. 

From what has been faid, it appears, i, That a pariicips cri-^ 
minis may be witnefs for the plaintiff, though left out of the 
declaration for that purpofe \ yet this mightily leflens his ere- 
dit,.efpecially in trefpaffes where fatisfadion from one is a dit 
charge for all the reft. In a criminal profecution, according 
to the opinion of fome, be can only be a witnefs in two cafes, 
vix. if he be adually pardoned \ or if he have no promifeof 
pardon. But others have holden that fuch a promife will bt 
no exception to his competency, but only to his credit; there* 
fore in Layer's trial the court refufed to let a witnefs be ex* 
litnined on a voyer din^ whether he had fuch a prpmife, 

2. That hufband and wife cannot be admitted to be witnefs 
for each other, becaufe their interefts are abfolutely the fame \ 
nor againft each other, becaufe contrary to the legal policy of 
marriage. However, there are fomeexcepttonstothis rule : firft» 
in the cafe of high treafon it has been faid, that a wife (hall be 
admitted as a witnefs againft her hufband, becaufe the tie of 
allegiance is more obligatory than any other. Secondly, by the 
5 G» 2. the wife of a bankrupt may be examined by the com- 
miflioners touching hiseftate, but not his bankruptcy. Thirdly, 
if a woman be taken away by force and married, (he may be an 
evidence againft her hufband indided on 3 iF/. y. a. againft the 
ftealing of women : For a contrad obtained by force has no 
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obligation in law. So upon an indi£lment on i 'Jac. i« r. |i. 
for marrying a fecond wife, the firft being alive, chough the 
6rfl cannot be a witoefs yet the fecond may, the fecond mar- 
riage being void : And whether a wife d$ jure may not be a 
witnefs againft her hu(band on an iodidment for a perfonal 
tort done to hcrfelf, feems to be matter of doubt. In Lord 
Audlif% cafe (be was allowed to be a witnefs to prove her 
bufbandaffifted to a rape upon her ; and though this cafe has 
been denied to be law, yet it was in cafes where the indid- 
oncnt was not for a perfonal tort to the wife ; and in the cafe i Str. 633. 
of Azjriy on an indii^ment for the battery of the wife. Lord 
Raym$mi r^iffcrci the wife to give evidence; and the wife is 
always permitted to fwear the peace againft her huiband ; 
9nd her affidavit has been admitted to be read on an applica- Lady Lawlcy'i 
tion to the court of king's bench for an information againft ^*^^ 
the hpfband for an attempt to take her away by forpe after 
articles of feparation ; and it would be ftrange to permit her 
to be a witnefs to ground a profecution upon, and not after- 
ward to be a witnefs at the trial. Fourthly, in an adion Str.5C4» 
between other parties, the wife may be a witnefs to charge 
ber huft>and, ex, gr. to prove the goods, for which the adion 
is brought, fold on the credit oE the hu(band.— So perhaps 
ill fome cafes, in an adion againft her bufband, though (he 
will not be admitted to be a witnefs, yet a confeilion of her's 
may be given in evidence to charge him: As where anadion ^^^ .^.^ 
was brought for nurfing his child, the plainti^was allowed 
fo give in evidence, that the wife declared the agreement to 
have been for fo much per week, becaufe fuch matters are 
ufually tranfaAed py the women. 

But no other relation is excluded, becaufe no other relatioa 
is abfolutcly the fame in intereft; Therefore in PendrelztiA 
Pendre/f before Lord Rajwnd^ which was an ifTue out of 
chancery to try whether the plaintiff were heir to 71 O. the 
marriage and birth being admitted by order, the mother was 
Emitted to prove the father had acpcfa to her. §0 in Lomax 
and Lomax before lord Hardwide^ the mother was admitted to 
prove the marriage ; and io an eje^ment againft Sarah Br§dU 
at Herrferdi 744, Mr* J. H^rigbt admitted the father to prove 
ihe daughter legitimate; ber title being ^ heir to ber mother* 

To confider now the exceptions to this rule % tba( no per« 
fou interefted can be a witnefs. 
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t. Exception; A party intercfted will be admitted in a 
criminal profecuCion in mod inftances. 

s«ik. ig]. //. had a proraifc of a note of 5/. from bis motber-in- 

Vi« bfrt coat: law, and by fome flight got her hand to a note for 100 /• 

and it was holden by H0U2X Guildhall^ that the mother could 
not be a witnefs in an information for the cheat ; for though 
the verdid cannot be given in evidence in an adion upon the 
note, yet he faid they were fure to hear of it to influence the 
jury : But in the king and Bray^ lord Hardwich faid. If this 
cafe had not been fettled by fo great a judge, it would go to 
the credit only, and not to Jhe competency ; and in Far. 
119. it is faid by Holt^ That if a woman give a note or bond 

Saik.iS5. . to a man, to procure her the love of J. S. by fbmc fpcU or 

charm, in an indidlmentfor the cheat, (he (ball be a witneft, 
though it tend to avoid the note, for the nature of the thing 

Fir. 19. allows no other evidence. So if the doing of the ad, which 

be is now evidence to invalidate or fet aiide, were a mean to 
obtain his liberty, he (ball be a witnefs, as in the cafe of ft 

Su. 595. bond given by durcfs. The defendant was indicted for tear- 

ing a note, whereby he promifed to pay fo much money to 
^. B. who was produced as a witnefb, and notwithOanding it 
was objedied that he was g^ng to fwcar to fct up his own de- 
mandy becaufe, if convicted, the court would compel the 
defendant to give a new note, yet he was admitted. 

Hfw. Kmict, Mrs. L. gave a promifTory negotiable note to the defendant 

p. 9 O.2. jjj ^^j^jj ^^ affign it to Mrs. T. who was indebted to Mrs. L. 

Sera. 1043, • 

the defendant broke his tru(l and negotiated the note ^ Mrs. Z* 

having paid the note, brought a b;!! in chancery againft the 

defendant, who, in his anfwer denied the tiuft, upon which ht 

was indiSed for perjury, and lord HardwUkc refufed to admit 

Mrs. Z. to give evidence of the truft,and compared it fo the 

cafe of forgery, where the perfon whofe hand is forged is not 

admitted, and faid it differed from the cafe of ufury» where 

the party is admitted to be an evidence, if the money is paid ; 

the reafon of which is, being party to the crimes he will not 

be permitted to have any remedy for it agiitn. 

Abra}itmtv. ^^^ >" a late cafe in which all the former refolutions went 

itunn, thoroughly confidered, the court held that the perfon who 

G. 3. borrowed money on a pawn was a good witnefs in an adiot 

for \ifury againft the pawnbroker, though the ptymeiRt of the 
money borrowed was proved by no other perfon but bioiMf : 

For 
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For the judgment in this action cottid not be given in evU 
dcnce in an adion againft him for the money lent. 

Though, as is faid, a perfon whofe hand is forged is not ad- 
mitted to prove the forgery, yet under many circumftances he 
may, where he is not dire^ly interefted in the queftion \ as in 
H^elh*s cafe, who was indided for forging a receipt from a PerWlHct, C, 
mercer at Oxferd^ the mercer having before recovered themo* 
ney in an adlioii againft^i/f, was admitted to prove the for- 
g<^ry. 

So in an indidment for perjury on the (latnte, the perfon 
injured cannot be a witnefs, becaufe the ftatute gives him 2 Hawk* 453. 
ten pounds, but in an indidlment at corpnion law the party 
injured may be a witnefs* 

2. Exception \ A party interefted will be admitted for the 
fake of trade and the common ufageof bufinefs. 

Therefore a porter ihall be evidence to prove si delivery of 
goods. — Soa banker's apprentice to prove the receipt of money. 
So an indorfement on a bond by the obligee of the receipt of Searie v. Bat • 
intereft has been admitted to bring it within the twenty years. "°s^^* 

3. ExQeption ; A party interefted will be admitted Urhere 
DO other evrdence is reafonably to be expe£led. 

As upon the ftatute of hue and cry, where the party robbed 
is admitted, even though he be himfelf plaintiff. 

So in anions by informers for felling coals without mea- fer Ue Cb. J. 
faring by the bu{hel, the fervants are witneiles for their maf- q„^'^/^^ 
ter, notwithftanding 3 G, 2» infiiAs a penalty upon them fdr Gofliii|. 
not doing it, though Eyre Ch, J. did, on that account^ in 
tvvo or three inftances refufe to receive them. 

So where the quefiion was, whether the defendants had ^ Ktxm, Phippt 
fight to be freemen, though it appeared there were commons ^J^^^^^ 
belonging to the freemen, yet an alderman was admitted to Uc Ch. J^ 
prove them no freemen, it appearing that none but aldermen 
were privy to the tranfadiont of the corporation with regard 
to making perfons free. 

So where the queftion was, whether the mafler had deferred e. (. Cmnp* 
the fliip, (Sufix) without fufficient neceffity ; a failor,who had ^i^^l^** 
given bond to the mafter, (aaa truftee for the company) not to 
4efert the fiiip during the voyage^ was admitted evidence for 
the mafter, h appearing all the failors entered into fuch bonds. 

Sb where a fon having a general authority to receive money Saik. ft89; 
for his father^ received a Aim, and gave it to tbe defendant; 
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thefon was admitted as a good witnefs (his teftimony being 
corroborated by other circumftances) for his father in an ac- 
tion of trover for the money. 

So in trover againft a pawnbroker, the fervant embezzling 
his mailer's goods, and pawning them, will be admitted to 
prove the fa£l* 

4. Exception ; A party interefted .will be admitted, where 
he acquires the intereft by his owp a<^ after the party, who 
calls him as a witnefs, has a right to his evidence. 

And therefore tho' one, who lays a wager at the time of the 
original wager, is no witnefs, yet one who lays a wager af« 
terwards ought to be admitted ; and perhaps a perfon who 
laid a wager at the fame time will be admitted, in cafe be has 
received the money without any condition to return it; for 
the money will be intended to be duly paid. 

A broker who eflfeds a policy of infurance, and fubfcribet 
it himfelf after the defendant and feveral others had fubfcribed 
it, is a good witnefs for them, though he be a party to a fuit 
in equity depending between the infurers and the infured, he 
offering to difmifs the bill with cofis as to the plaintifF. 

^. Exception ; A party interefted will be admitted where 
the poiTibility of intereft is very remote. 

As where an information, in nature of a quo warranU^^it 
brought againft the mayor, citizens, and commonalty of £««- 
don^ for taking two- pence per chaldron for alf fea cozls 
brought to London \ freemen were admitted to prove the pre* 
fcription, it appearing that the mayor and ftieriffs have the 
whole profits of this toll, though they have it for the benefit 
of the corporation, of which all the freemen are members; 
yet thefe having no particular profit to themfelves were fwora 
as witnefTeS) for it cannot be prefumed, that, for an advan- 
tage fo fmall, and fo remote, they would be partial and per- 
jure themfelves. And Scroggs chief juftico faid, that it 
ought not to be a general rule, that members of cotporatiom 
(hail be admitted or denied to be witnefles in adions for or 
againft their coiporations; but every cafe ftands upon iti 
own particular circumftances, viz, whether the intereft be (6 
confiderable as by prefumption to produce partiality or not. 
«— And this exception hasof lateyears been a good deal extend- 
ed. In the cafe of the king and Bray^ Hil. 10 G. 2. lord chief 
juftice Hardwicki faid, that uhlefs the objeAion appeared tobim 
to carry a ftrong danger of perjury, and fome apparent advan- 
tage might accrue to the witnefs, he was always inclined tofet 
it go to hif credit only, in order to let in a proper light to the 
cafe, which would otherwife be fhut out; and^ in a doubt- 
fgl cafe he faid it was generally bis cuftom to admit the evi* 
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^ence, and give fuch diredions to the jury as the nature of 
' the cafe might require. That was an information in nature 
of qu9 warranto for the defendant to fhew by what authority 
be claimed to be mayor of Tintagel^ and ifTue taken upon thi$ 
cuftom, VIZ. That at a court leet annually holden on the 
tenth of OSiober^ the mayor for the year enfuing is to be cho- 
•Ten, and for that purpofe two elizors are to be nominated^ 
one by the mayor, the other by the town clerk ; thefe elizort 
are to nominate twelve jurymen, who are to prefent th^• 
mayor for the year enfuing ; and in cafe the town clerk re* 
fufe to nominate his elizor, that then the mayor (hall nomi- 
nate the fecond elizor. At the trial ?. Hojkins^ who was fe- 
cond elizor, nominated by the mayor, upon the default of the 
town clerk's nomination at the election 'of the defendant| 
and P. Hojkins who ferved as a juryman at the faid eledion^ 
were both oflFered as witnefles to prove the cuftom, but re* 
jelled in toto^ as not competent witnefles to any part of it: 
But upon motion a new trial was granted.), the chief juftice 
faid, the having of an elizor is intended a.Yranchife in the 
borough^ but in the elizor himfelf it is only an authority^ and 
the execution of it paft and over. And-hefaid he knew no 
cafe where a man who has aded under a bare authority has 
been refufed to prove the execution of it. Perfons that have 
been themfelves in office, are often called to (hew what the 
ufage is, and what they did when in office, and yet if their 
a£ts be illegal, they are liable to quo warranto^ and he faid 
the cafe in 3 Keb. 90. was very material ; for there, upon an 
iiTue to try whether by the cuftom of the manor the tenants 
were to pay fines and be re- admitted upon the death of the laft 
admitting lord, the ft^ward was admitted to prove the cuf> 
torn, though he had fees l^oa admiffion. 

The fecond fort of perfons excluded from teflimony^ are 
fuch as are ftigmatized. 

Now there are feveral crimes that fo blemifh the reputation^ 
' that the party is ever after unfit to be a witnefs; as treafioOf 
felony) and every crimen falft^ as perjury, forgery, and the 
like: For where a man is convided of thoft glaring crimet 
againft the common principles of humanity and bonefiy^ bU 
oath is of no weight* 

The common puniihrnent that marks the crimen falji^ isbe« 
in^ f^t in the pUIoryi and (Uereforei anciently) they bdd that no 
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man legally fet in the pillory could be a witnefs; bat the ri- 
gour of this piece of law is reduced to reafon ; for now it is 
holden, that unlefs a man be put in the piilory pr« ^rtmiwi 
fiiffit as for perjury or forgery, or the like, it is no Uemifli t6 
Stik, 690. his atteflation ; it Is the crime and not the punilbment thsc 

makes the man infamous ; therefore where a man was con« 
MMkinders vi6{ed of barretry» though he was only fined, the C^urt bcM 
0!* » "c. B "^ '^'"^ incompetent ; fo a perfon convided of petit larceny is 

equally infamous with one con vided of grand larceny,' for^ 
they are both felony. 

After a general ftatute pardon a perfon attainted is a goo4 
witnefs; and fo it is after burning in the hand, wbick 
amounts to a ftatute pardon. 

If one found gbilty on an indictment for perjury at com- 
mon law, be pardoned by the king, he will be a good witnefs, 
becaufe the king has power to take off every part of the punifli- 
ment; but if a man be indi(5led of perjury on the ftatute, the 
king cannot pardon, lor the king is div^fted of that preroga- 
tive by the exprefs words of the ftatute. 

Note ; The party who would take advantage of ihis ex- 
ception to a witnefs, muft have a copy of the record of coo- 
viAion ready to produce in court. 

Thirdly, Infidels cannot be witnefles, i. #. fuch who proi 
fefs no religion that can bind their confciences to fpeak truth* 
But when any perfon profefles a religion that will be a tie 
upon him, he fliall be admitted as a witnefs, and fwom ac* 
cording to the ceremonies of his own religion^ for it would 
be ridiculous to fwear a witnefs upon the Holy EvangeKfii, 
who did not believe thofe writings to be facred. The Jews 
are always fworn upon the Old Teftament ; Mahometaossa 
the Koran ; thofe of the Gentou religion according to the cc^ 
rtmonies of that religion, fafr. 
^ J'J^f^^4.:j'^2 Fourthly; Perfons excommunicated cannot be witaefts, 
l/^A''*^^^^^^^ becaufe being excluded out of the church, they are fuppefed 
|W* '^'^^JT^^yj ?^ ^^^ ^^ ^^ under the influence of any religion. 

sBuU:i55'*^" Fifthly; The fame law, itisfaid, holds place in relalieo 

to popifli recufants. This opinion is founded on the fiataeeof 
3 y^. I. r. 5. which enadts. That every popifli recufaat 
convid ftiall ftand, to all intents and pnrpofes, diiabled, as 
a perfon lawfully excommunicated: But Mr. ferjeant 
Hm^kmy ID kis Picas of the Crown^rd. the ift. fol. %^ 24, 

has 
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has Ytty fcnfibly faid, that this conftrudtion is over fe« 
irere, 'tis the purport of the ftatute is Talisfied by the difability 
to bring any adiion. 

But perfons outlawed may certainly be witnefles^ becaufe Co.L. 6,^'-^^^ 
they are puniflied in their properties and not in the lofs of y^/» ^w>*>^ i^ 
their reputation, and the outlawry has. no manner of influ^^'^^^']^'^^ * 
cnce on their credibility, "^^ ^ 

As to thofe who are excluded from tefiimony for want of 
of ficill and difcernment, they are ideots, madmen and 
children. 

In regard to children, there fecms to be no precife time 
fixed wherein they are excluded from giving evidence ; but it 
will depend in a great meafure on the fenfe and underftanding 
of the child, as it fhall appear on examination to the CourCr 

On an indiciment for afTaulting an infant of five years of Braxier's c«fe, 
age with intent to ravifli her, the child (hall be received as a »* Aprii, 1775,. 
witnefs if (be appear to have any notion of the obligation of 
an oath: And it was agreed by all the judges, that a child 
of any age if fhe were capable of dillinguifhing between good 
and evil might be examined on oath, and confequently, that 
evidence of what (he had faid ought not to be received. 

In cafes of foul fa£ls done in fecret, where the child is the 
party injured, the repelling their evidence intirely is, in 
fomc meafure, denying them the prote3ion of the law; 
yet the levity and want of experience in children, is 
undoubtedly a clrcumftai^ce which goes greatly to their 
jcredit. 

I have, in the courfc of the foregoing furvey, neceflarily 
taken notice of fome of the more general rules ; but for bet- 
ter underilanding the true theory of evidence it will be 
proper to take a view of them all together* 

The firft general rule is. That you muft give the beft evi- 
dence that the nature of the thing is caps^ble of: The true 
meaning of this rule is, that no fuch evidence (hall be brought^ 
that €x natura rti fuppofes ftill a gresuer evidence behind in 
the parties poflefTion, or power; for fuch evidence is altoge* 
tber infufHcient and proves nothing, as it carries a prefump- 
tion with it contrary to the intention for which it is produced: 
For if the other greater evidence did not makeagainft theparty^ 
why did he not produce it to the Court f As if a man offer a 
copy of a deed or will) where be ought to produce the original» 

this 
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this carries a prefumption with it that there is fometbine 
more in the deed or will that makes againft the party, or elfe 
he would have produced it; and therefore the proof of a 
copy in this cafe is not evidence; but if he prove the origipal 
deed or will in the hands of the adverfe party, or to be de« 
ftroyed without his default, a copy will be admitted* bccaii& 
then fuch copy is the bed evidence ; The prefumptioa of 
greater evidence behind in the party's poifeffion being over* 
turned bypofitive proof, 

AateiSji IPC The fecond general rule is, That no perfon intercftod ia 

the queltion can be a witncfs: There is no rule in nfipre ge- 
neral ufe, and none that is To little underftood ; Ihav^^there* 
fore endeavoured in the foregoing part to explain i^tji and 
fct down the (everal exceptions to it ; and I can add nqthing 
to what I have faid upon the fubjefi. 

The third general rule is, T^bat hearfay is no evidence* 
For no evidence js to be admitted but what is upon oath; 
and if the firft fpeech were without oath, another oath that 
there was fuch fpeech, makes it no more than a bare fpeak- 
ing, and fo of m> value in a court of juftice. Beddes if tbf 
witnefs be living, what he has been heard to fay, is not 

)Mod.ftt3* the beft evidence. But though hearfay be not allowed ai 

dire£t evidence, yet it has been admitted in corroboratioq 
of a witnefs's teilimony, to (hew that he affirmed the fame 
thing before on other occafions, and that he is ftill conftant 

Hollidiyv. to himfelf : But clearly it is not in evidence in chief| and it 

Iveeting, Mic. feems doubtfuI whether it is fo in reply or not. 

So where the iflue is on the legitimacy of the plaintiflF or de- 
fendant, it feems the practice to admit evjdence of what the pa« 
rents h^ve beenhpard (ofay, either asto^h^ir being or not being 
married; and with reafon, for the prefumption ariflng from the 
cohabitation is either (Irengthened or deftroyed by fuch decla- 
rations, which are not to be given in eviijence dire^ly, but may 
he afligned by the witnefs as a reafon for bis belief one way or 

Ante 11 J, other. But in P^ndrelzni Pendrel^ HiL 5 G. %. Lord Ra^om 

* would not fuffer the wife's declarations, that Ihe (hould not 

)cnow her hu(band by fight, (^r. to be given in evidence till 

after (be had been produced on the other fide. So hearfay i| 

Grimwade good evidence to prove, who is my grandfather, when be mar* 

4nd Stcphenf, i^i^j ^hat children he had, i^/c, of which it is not reaibnable tQ 

Kent, 1697. TLA r>' 

prefumc I b?ive better evidence. Soto prove myfathpf) mother, 

coulia 
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€ouCn or other relation beyond the Tea dead, and the coftimon 
reputation and belief of it in the family gives credit to fuch 
evidence \ and for a ftranger it would be good evidence if 
a perfon fvirore that a brother or other near relation had told 
him fu, which relation is dead. In an ejedtment between the 
duke of Jtbol^nd lord yijhbtirnham^ £. 14 G. 2. Mr. Sharpe^ 
who was attorney in the caufe, was admitted to prove what 
Mr. IForthington told him he icnew and had heard in regard 
to th« pedigree of the family, Mr. tVorthington happening to 
die before the trial. So in queftions of prefcription it is 
allowable to give hearfay evidence in order to prove a general 
reputation ; and where the ifTue was of a right to a way skinfler 4u 
over the plaintilPs clofe, the defendants were admitted to give J^'J^nf *{}^^,. 
evidence of a converfatton between perfons not interefted, ceftcr, 1744. 
then dead, wherein the right to the way was agreed. In ^f l^, BcI- 
jk quart impedit the plaintiff derived his title from lord R, on ^^^^» >747« 
whom be laid a prefencation of one Knight \ the bifhop fet up 
a title in htmfelf^ and traverfed the feifin of lord i2. The 
plaintiff gave in evidence an entry in the regifter of the 
.diocefe of the inftitution of Knight^ in which there was a 
blank in the place, where the patron's name is ufually in- 
ferted, upon which he offered parole evidence of the general 
reputation of the country, that Knight was in by the prefen- 
tation of lord R. Upon a bill of exceptions this came on 
a writ-of error int« K» B, where the better opinion was that 
the evidence was allowaUi; the regifter which was the pro- 
per evidence being fUenP^^A prefentation may be by parol, 
and what commences by parol, may be tranfmitted to pof* 
terity by parol, and that creates a general reputation. 

The fourth general rule is, that in all cafes where a general 
chara£ler or behaviour is put in ifTue, evidence of particular 
fa^ maybe admitted ; but not where it comes in collaterally. 
This has fometimes occafioned aqueftion in chancery, whe- 
ther it were in ifTue or not. As where a bill was brought by cierk <^. Pe« 
a kept miflrefs for an annuity j the defendant in his anfwer "*"*• *7 J^'yi 
faid, ** She was a lewd woman of infamous character before 
Mr. P. became acquainted with her ; and it was holden to 
be fufficiently putting her character in ifTue, to enable the 
defendant to prove particular fa£ts. But where upon a bill 

brought 
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brought by a wife the hufband in his anfwer KM^ ^ She had 
not behaved herfelf with duty and tendcrnefs to him, at 
became a virtuous woman, much lefs his wife }'* this was 
holden not to put adultery in iflue, fo as to enable the 
hu(band to prove particular fads. In an adlion for cri* 
minal converfation, the defendant may give io evidence 
particular fadls of the wife's adultery with' others, or having 
a baftard before marriage ; becaufe by bringing the adion, 
the huftand puts her general behaviour in iflse* And as the 
defendant may examine to particular fads, u fatu^ri lie may 
call witnefles, to her general chara£ter* So in eaiei wbtrs Ac 
defendant's character is put in ifloe by the profeeutien, the 
-profecutor may examine to particular fads, for it iaImpoSble 
without it to prove the charge. Yet there is one cafe of that 
fort in which the profecutor is not allowed to examine to any 
particular fad without giving previous notice of it to ^ 
defendant ; and that is, where a man is indided for being 
a common barretor ; and the reafon is, fuch indidments are 
commonly againft attornies, whofe profeffion it is to follow 
law-fuits ; and it is a difficult matter to draw the line betweco 
that and ading as a barretor \ therefore it makes it necefliirf 
for him to know what particular fads are to be given in 
evidence, that he may be prepared to (bew, that he was fairly 
emplojred in thofe cafes, and aded in his profeffion* But ja 
other criminal cafes^ the profecutor cannot enter into the dc« 
fondant's charader, unlefs the detedant enable him fo to jo, 
by calling witnefTes in fupport ot-j^ and even then the pnif 
fecutor cannot examine to particular fads, the general cto- 
rader of the defendant not being put in iflue, but comfU 
in collaterally. 
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In an ejedment by an heir at law to fet afide a will |g( 
fraud and impofition committed by the defendant, he flnflj 
not be permitted to call witnefles to prove his geneijjjjl 
good charader. 

For the fame reafon if you would impeach the credit ef 
a witnefSf you can only examine to his general charader, and 
iiot to particular fads \ every man is fuppoM to be eapaUe 

4 ^ 
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OF Tupporting the one, but it U not llkelj he (hould be pre* 
pared to anfwer the other without notice; and unlefs bit 
general charader and behaviour be in iiTuei he has no 
Botice. 

But other witnefles itiay be called to impeach his credit Hardwell <r» 
irefpedinR any matter relative to the iflue : for whatever it Jf ''"*"> 

. t t -rr 1 n Taunton 

matenal to the lilue^ each party muft come prepared to Spring amiei> 
fupport Of deny^ But a party never (hall be permitted to ^^^^^ j ""' 
produce general evidence to difcredit his own witnefs; for Haftim^*! 
that would be to enable him to deftroy the witnefs if he ohlSceiio^ 
fpoke agiinft him and to make him a good witnefs if he .nthjune l^^. 
fpoke for him with the means in his hands of deftroying his 
cradit if he fpoke againft htm. But if a witnefs proves fads 
in a caufe which make againft the party who called him^ 
jet the party may call other witneffes to prove that thofe hGt% 
were otherwife ; ti^x fuch fads are evidence in the caufe^ 
and the other witnefTes are not called direAly to difcredit 
Ihe firft witnefs, but the impeachment of his credit is inci* 
dental and confequential only. 

If a particular fa£t go to the competency of a witnefs, ic 
may be proved by other teftimony, as the copy of a record for 
perjury, felony, &c. So of an intcreft in a witnefs in the n,. gndptt 
event of a caufe : and whether he be intcrcfted or not fhall Afthurft, j, 

Taunton 

be decided by the judges Summer Air. 

«773- 

The fifth general rule is, Ambiguitas verborum latens verlfi'- After confuitiuj 

€ationi fuppUiur^ nam quod €xfa£fo oritur ambiguum^ Virtficati-- 

ne faUti toUitur^ Therefore where the teflatrix deviftd her jonei and 

efiate to her coufin J^hn Cheere^ there being both father and N«^«»n> Tr* 

fon of that name, parol evidence was admitted to prove that Cheney *• 

the fon was the perfon meant ; for the heir's objedion arofe J'p* ^ ^®' 

from parol evidence^ and therefore parol evidence ought to 

be admitted to anfwer it. So if a man having two manors a R. A. 676. 

called Dah^ levy a fine of the manor of DaU^ circumftanccs 

auj be given in evidence Co prove which manor he intended } 

for this is not to contradid the record^ but to fupport \U 

Lord Bac4n^ in his reading upon this maxim, diftinguifhet 

ambiguity into patem ^nA laUns^ zni faith that ^/ri7i is that 

which feems certain and without ambiguity, for any thing that 

appears upon thedeed or inftrument ; but there is fome collateral 

matter out of the deed that breeds the ambiguity; but ambigmtm 

fattm^ 
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patens^ i. /, that which appears to be ambiguous upon fbo 
deed or inftrumenCi is never holpen by averment ; for that 
were in effed to make that pafs without deed, which the law 
appoints fhall- not pafs but by deed ; therefore where the 
devifee's name is totally omitted, parol evidence can not be 
admitted to explain an ambiguity which is patent, much lefs 
will it be admitted to alter the apparent meaning of the will: 
therefore when a man gave two thoufand pounds to his bro- 
ther John^ and in cafe of his death, to his wife, lord chief 
juftice £/< would not fufFer proof to be given that the tef- 
tator meant his brother fhould have it only during life. Bat 
where J. devifed four hundred pounds to his wife, and made 
her executrix, without difpoHng of the furplus ; lord chan* 
cellor Hardwicke admitted parol evidence to (hew the tefla^ 
tor meant his wife fliould have it, for there was no ambiguity 
in the will, nor was it to alter the apparent intent of the 
tedator ; fof by law (he was intitled to the furplus as execa- 
trix, therefore the evidence was admitted only to rebut the 
equity. But in Brown and Sehvtn^ in Dom. Pr^c. 17341 
the teftator having exprefsly devifed the refidue of his per- 
fonal eftate to his executors, one of whom owed him money 
upon bond, parol evidence was refufed to be admitted to 
prove the teftator meant to extinguKh the bond debt bj 
making the obligor executor ; for that would have been t9 
have altered the apparent intent, and not (Imply Co bav? 
rebutted an equity. 



The fixth general rule is, in every iflTue the affirmative 
is to be proved. A negative cannot regularly be proved, 
and therefore it is fufficient to deny what is affirmed unul 
it be proved ; but when the affirmative is proved^ the other 
fide may conteft it with oppofite proofs ; for this is not 
properly the proof of a negative, but the proof of fomc 
propofxt'ion totally inconfiftent with what is affirmed j u 
if the defendant be charged with a trefpafs, he need only 
make a general denial of the fa£t ^ and) if the fad be pro- 
ved 
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ved, then he may prove a propofition inconfiftent with the 
charge as that he was at another place at the time, or the like. 

But to this rule there is an exception of fuch cafes where 
the law prefumes the affirmatire contained in the iflue* 
Therefore in an information againft lord Halifax for refufing 
to deliver up the rolls of the auditor of the exchequer ; the 
court of exchequer put the plaintiff opon proving the nega- 
tive, viz» that he did not deliver them ; for a perfon (ball 
be prefumed dulj to execute his ofHce till the contrary appear* 

The feventh general rule is, that no evidence need be given 
of what is agreed by the pleadings : For the jury are only 
fworn to try the matter in iflbe between the parties, fo that 
nothing elfe is properly before them* to replevin the de- Dy* iSs< 
fendant avowed taking the cattle, damage feafant in loco in * ^ ^ 
quo^ as parcel .of his manor of K. the plaintiff replied, that it 
was parcel of the manor of K. and made title to it, and tra« 
verfed that the manor of K. was the freehold of the defend* 
' ant : He was not admitted to prove that K, was no manor^ 
fcr that is admitted by the traverfe. 

The jury cannot find any thing againft that which the par# 
ties have affirmed and admitted of record, though the truth 
be contrary; but, in other cafes, though the parties be tCo.4. W, 
cftopped to fay the truth, the jury are not; as in Goddard's 
cafe, where the bond was dated nine months after the execu* 
tion, and after the death of the. obligor. 

In trefpafs for throwing down and carrying away ftalls, as P«4Anne, 
to all the trefpafs but the throwing them down, the defend- saiicMSS. 
ant pleaded not guilty j and as to the throwing: them down a ^°'' • ™'^ 

r • |. A/= • J u • • A-iZ J t- I. . , . cafe wai befoft 

fpecial juitincation, and therem jultihed both the throwing theftut. en- 
down and carrying away j and on the iffue joined, the judge *^nti^o^l\t^i^ 
at the aflizes would not try, whether the defendants were doubles 
guilty or not of carrying away the ftalls, becaufe they had 
confefled it by their juflification ; and on motton for a new 
trial it was denied, becaufe the jury could never find the de- 
fendants not guilty, contrary to their own confeffion upon 
|be record, though in another iffue. 

The eighth general rule is. That whcnfoever a man can- % R. A. 681. 
not have advantage of the fpecial matter by pleading, he may 
give it in evidence on the general iffue. For example, v/. Co. L. aSj, 
cannot juftify the killing another, therefore he may give the 
fpecial matter in evidence on the general iffue, as that it was 

X fi 
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I >ne8a40. fe icfeniendo^ l^c. So in trover for goods, die defendant nrtf 

give in evidence, that he took them for toll on' the general 

i flue of not guilty, becaufe he could not plead it ^ but it 

would be otherwife in trefpafs for taking the goods^ becaufe 

there he flight have pleaded it. 

Co. L. 2S1. -pj^g jjJj^jI^ general rule is, that if the fubftance of iht 

Hob. 53* .^ ^ 

ifiue be proved, it is fufficient. In an aiSlion of wafle for 

cutting twenty aOies, proof that he cut ten is fuificient, for, 

^ * ^^' in efFeft, the iflue is wafte or no wafle. So in debt upon a 

bond conditioned to perform covenants, and breach ailigned 

• • ^® ' in cutting down twenty trees.* So in account, if the defend- 

ant plead an account before A, and j5. and iflue thereon, 
proof of an account before A, is fufficient. But if the iflue 
were, whether A. and B* were churchwardens, proof that 
one was and not ihe other would not be fufficient ? 

If the iflue be, whether lord Delmvan dcmifod, prooTthat 
A. B, who was not then, but now is, lord Delctware^ is not 
fuflicient, for whether he were at the time of the demife, lofd 

• J^P^AIir. 706. Delawarcy is part of the iflue. So in replevin, if the defend- 

ant avow damage feafiiut, and the plaintifl:* juftifyfor com- 
mon, and aver that the cattle were levant and coiichtnt; and 
iflue thereon, proof only for part of the cattle is hd^lbftcient. 

iSid. 5. ^^^ plaintiff declared, that he had J. S. artd'fiis-^'fc in 

execution, and that the defendant fufl^cred them" to' dcapc. 
Special verdi(5l that the huiband only was taken in execution, 
(it being for a debt due from the wife before coverture) and 
that he efcaped. The court held that the fubflance of the 
ifliie was found and gave judgment for the plaintiff. 

March 15* In error to reverfe a fine, for that the plaintiflf* was beyond, 

&r. If the defendant plead that the plaintiff returned into 
the realm in Auguft^ and iflue thereupon, if it be proved that 
he returned at any time within five years it is fufficient. In 

Hob. 53, 4. debt a^ainft an executor the defendant pleads that the teftatof 

was taken in execution by a ca. fa, if it be proved that be 
was taken by an alias ca. fa, it is enough, but proof thit be 
had been taken by a capias pro fine^ or by a capias utlagotum^ 
would not maintain the plea. If outlawry at the fuic of if. 
be pleaded, and the record prove outlawry at the fuit of C it 
is fufficient. . 

Cr. Car. 151. Debt upon bond againft the defendant, as brother and heir 

to J. £. upon iflue ricns per dtfanU the jury found that tht 

obligor 
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obligor was feifcd in fee, had iflue and died feifed, and that 
the ifiiie died without iflue, whereupon the land defcended to 
the defendant>.as heir to the Ton of his brother, and the court 
held that the ifTue was found againft the plaintiff; for the Dr*3^^* 
defendant had nothing as immediate heir to his brother, and 
if he would charge him as collateral heir, he ought to have a 
fpectal declaration. 

But if J* fettle an eftate upon himfelf for life, remainder Carth. %%% 
to his firft and other fons, in tail, remainder to his own 
right heirs, and enter into a bond and die, leaving a fon who 
dies without ifTue, whereupon the uncle enters, he may be 
charged as brother and heir of J, for he muft make himfelf 
beir to him who was laft actually feifed. 

It is neceflary towards the better comprehending of this 
rule, to fee in what cafes modo tt forma is of the fubftance of 
fhe iflue ; for where it is, it muft be proved. 

Where the iflue is joined on the point of the aSion, there Co. L.2Su 
moio et forma is mere form, and need not be proved ; as 
where a demandant in cafu provifa counts of an alienation in 
fee, and the tenant fays, non alienavit modo etforma^ and the 
jury find (or evidence is given of) an alienation in tail, it is 
fufficient; for the point and gift of the writ is, whether te- 
nant in dower aliened to the difberifon of the demandant. So Hob. 71, 
in replevin, where the defendant avowed the taking, as a 
.commoner, damage feafant, the plaintiff in bar faid y. f. 
. was feifed of an houfe and land, whereto he had common, 
sind demifed unto him the thirtieth of March^ to bold from 
the feafl of the Annunciation next before for a year, the de« 
fendant traverfed the leafe mnio tt forma \ the jury found that 
J. S, made a leafe to the plaintiff on the twenty- fifth of 
March for one year ; and though this be not the fame leafe 
^ pleaded, for this begins on the day, and the other from the 
day, yet the plaintiff had judgment ; for the fubftance of the 
iflfue is, whether the plaintiff have fuch a leafe, as by force 
thereof he might ufe the common. Yet it muft not depart 
altogether from the form of the iflTue, as if it had been found 
|hat he had a right of common by leafe from another. 

£. brought an a£tion upon apromiflfory note of thirty pounds, Langdonv. 
to which the defendant pleaded that the plaintiff was indebted ^»*»**^* 
to him in a larger fum,/iri7/V#/ fixty pounds, which far exceeded 

X2 the 
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the damage laid in the declaration \ the plaintiflTreplied, that 
be was not indebted to the defendant in the fum of fixty 
pounds modQ etftrma^ and on demurrer (for the plaintiff mig^t, 
for any thing appearing to the contrary in his replication, owe 
the defendant fifty-nine pounds, nineteen {hillings, and eleven 
pence halfpenny ; and therefore it was infilled, that he had 
tendered an immaterial iflue) the court held that the fubftance 
of the replication was, that the plaintiff was not indebted to 
tht defendant in fo much as would exceed his own demand 
in the declaration, and that was the queftion for the court 
and jury, whether he were fo indebted to the defendant as to 
oy^.Robertff exceed his demand, and not precifely how much ; and a cafe 

h!uu ^ ^* ** ^*^ ^'^^^ ^y ^^' ^^^'^'^'^ which was allowed to be law, where 

in debt upon bond conditioned to pay one thoufand pounds, 
the defendant pleaded that at the time of the bill the plaintiff 
owed thedefendantfifteen hundred pounds, to which theplain^ 
tifF replied, that he was not indebted to him in fifteen hun« 
dred pounds nwdo l^ Jorma^ as ailedged, and ifTue thereon, and 
verdi£l for the plaintiff, and upon motion in arreft of judg- 
ment, one queflion was, whether the ifTue were well joined| 
and the court held it was. 

1 Safk. 26db Covenant by a leifee againfl his lefTor, and breach affigned 

on the covenant for quiet enjoyment, for that the leflbr ooft« 
ed him,— the defendant pleaded that he eittered to diftraio for 
rent, and tiaverfed that be oufted him depramijfti ; the plain- 
tiff demurred, for that he did nottraverfe that be oufted him^ 
frmmijjii or of any part thereof. Sedper curiam the plea is 
good, and proof of any part, bad the plaintiff joined iiTue; 
would have been fuflicient. 

Co^L.a8i. But when a collateral point in pleading is traverfed, then 

modo et forma is of the fubftance of the iflue and muft be prov- 
ed ; as if a feoffment be ailedged by two, and this is traverfed 
modo etforma^ and it is found the feoffment of one, there iWi 
ei forma is material : So if a feoffment be pleaded by deed, and j 
it is traverfed abfque hoc quod feoffavit mt/do itforma^ the jury 
cannot And a feoffment without deed. But though the iffuebe 
upon a collateral point, yet if^byiindingpart of it, it (hall ap- 
pear to the court that no fuch afiion lies for the plaintiff, 
no more than if the whole had been found, there modo etfonM 
are but words of form ; as in trcfpafs, quarevi et arm/s^'if 
the defendant plead, that the plaintiff holds of him by fealty 

and 
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and rent^and for rentbehind he came to diftrain» and the plain* 
tifFdeny that he holds of him m»do et forma^ and the jury find 
(or evidence prove) that he holds of him by fealty only, the 
writ (hall abate, for by the ftatute of Marlh. c. 3. no tenant 
can maintain trefpafs againft his lord, fo the matter of the 
iflue is, whether he hold of him or not ; but it would 
have been otherwife in replevin, for there the avowant beip^ 
to have a return muft make a good title in cmnihs^ 
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PART VII. 



Containing ONE !B O O K. 



Of General Matters relative to Trial. 



INTRODUCTION. 



HAVING in the fevcral foregoing parts of this work 
taken notice of the various adions which may be 
brought, the feveral ifTues that may be joined thereon, and the 
evidence which is proper to be admitted on fuch ifTues, as 
alfo of the nature of evidence in general, and of fuch rules re- 
lating thereto as are univerfal and equally applicable to all 
cafes, I {hall conclude by treating of fome other general mat* 
ters relative to trials at Nifi Prius under the following heads. 

1. Of Juries, 

2. Of pleas puts darreign continuance. 

3. Of abatement by the death of parties. 

4. Of demurrer to evidence. 

5. Of bills of exception. 

6. Of defe<Sb amendable after verdid, or aided by iL 

y. Of new tiials, 

8. Of cofls. 

CHAP. 
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CHAPTER I. 



Of Juries. 

AT common law the iflue was tried in the court where 
the fuit was depending ; but this being attended with 
great inconvenience and expence, Ihe ftatute of IVeflminfttr 
2. c, 30. ordained ihat all pleas in either bench, which re- 
quire only an eafy examinaiion, {hall be determined in the 
country before the judges of aflize. 

This was the origin of trials at nijiprius^ the 42 -£. 3. f. 1 1. 
afterwards regulated the procefs of the venire^ Sec, and put 
them upon the foot they now are. 

N. B, The ftatute of Wejlm'tnjler 2. extending only to 
the courts of K. B, and C, B» whenever an iflue is joined in 
the exchequer, and to be tried in the county, there is a par- 
ticular commiflion authorizing the judges of ailize to try it. 

Before the ftatute of 3 G. 2. the flieriff ufed to return a fe- 
parate jury in every caufe ; but that z& ordains that he ftiall 
return only one panel for the trial of all caufes, fuch panel not 
to conflft oHcb than 48, nor more than 72, (without the par- 
ticular order'ofthe judges who go the circuit) and their names 
are to be put into a box, and drawn in the manner we daily fee. 

However, as there Is a claufe in that a£t, empowering the 
court upon motion to grant fpecial juries, it will be proper 
to ta](e fomc notice of what is particularly relative to them, 
before I enter into fuch matters as are equally relative to juries 
in general. 

From the penning of the ad it appears to extend only to Symondtv; 
the trial of any iflfue joined, therefore the court will not grant m.'»i"oIs. 
a fpecial jury upon a writ of enquiry. 

The method of ftriking fpecial juries is, for the flieriflF to 
attend the fecondary or mafter with his book of freeholders at 
the time appointed by the mafter for that purpofc, who is to 
give notice to their attornies on both fides to be prcfent, tho 
mafterthenUkes48,outofwhicheach party ftrikes i2» and the 

X 4 remaining 
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remaining 24are returned. If only the attorney on one fide at* 
tends, the mailer is to (Irike out the 1 2 for him who is ab(enr« 
In order to prevent improper applications for fpecial jurieSf 
the 3 G. 2. enaded, that the party applying for fuch fpecial 
jury to be ftruck fhould pay the fees for ftriking, and not be 
allowed the fame upon taxation of cofts. However, that 
being the fmalleft part of the expence was found infufficient^ 
therefore the 24 G. 2. c. 18. ena£ls, that hefhall pay all the 
expences of the fpecial jury, and (hall not be allowed it in 
cofts, unlefs the judge certify in open court on the back of 
the record, that it was a taufe proper to be tried by a fpecial 
jury. And in order to leflen the expence of fpecial juries, 
the fame z&. direcSls that no fpecial juryman ftiall have more 
than one guinea for his attendance. 
^fimeT^^^^^^ The patty at whofe requeft the fpecial jury was ftruck 

may, notwithftandingthat, challenge the array. So he may 
challenge the polls. And if from fuch challenges, or from 
tion-attendance there are not fufficient to make a jury, either 
party may pray a tales. The ufual method now-a-days is to 
draw fuch tales out of the box ; though where it is defired bf 
the gentlemen of the panel who appear, and confented to by 
the parties, the (herifi^ may return fuch other gentlemen as 
can be procured to attend, to whom the parties have no ob- 
jedion, though by the 7 fcf 8 fV^ 3. c 23. / 3. the (herifFis 
direded to return fuch as are returned upon feme other pa- 
1 LcT. 11 j. nel. And note \ that in indidments and informations nei- 
* Mod. ^46. ^hgf (jjg profecutor nor the defendant can pray a tales without 

a warrant from the attorney general. 

To come now to fuch matters as are relative to juries ia 
general. 

And iirft, as to their having a view, the 4(5^ 5 of v^en* 
afis, that where it (ball appear to the court to be proper the 
jury (bould have a view, the court may order fpecial writs of 
diflringas or habeas corpus to ifTue, by which the (heriflF (hall 
be commanded to have 6 out of the firft 12 of the jurors 
named in fuch writs, or fome greater number of them, at 
the place in queftion, fome convenient time before the trials 
who (hall there have the matters in queftion (hewed to them 
by perfons appointed by the court* 

And by the 3 G. 2* where a view (hall be allowed, 6 of the 
jurors who (hall be named in fuch panels or more who (hall bo 

iDtttiul|y 
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mutually aflented to by the parties, or in cafe of their difagree- 
ment, by the proper officer of the court, (ball have the view, 
and ihall be fir ft fveorn to try the caufe before any drawing 
out of the box, purfuant to that ad* 

N. B. The ufual way of granting views now is on the 
parties entering into a rule by confent, that in cafe no view 
be had, (as if no jurors attend) or if a view be had by any of 
the jurors whomfoever, (though not being Ax of the iirft 
twelve) yet the trial fball proceed, and no objedlion be made 
on account thereof, or for want of a proper return. Burr. 
Rep. part 4. vol. t. p. 156. 

Having now brought the Jury to the bar, the next thing 
to be looked into is the do£lrine of challenges. 

Challenges may be either to the array, or to the polls. 

Challenges to the array are on account of the partiality or 
infufficiency of the IherifF, or other officer returning the 
jury. 

If the fiierifF be liable to the diftrefs of either party, or in 
his fervice, or related, or contributory to the expences of the 
caufe, the array maybe well challenged. 

Before the 4 b* 5 Jnn, the want of hundredors ufed to be 
a frequent caufe of challenge. But by that ad and the 23 
G. 2. the venire is always to be de corp, comitatus. 

So before the 23 G. 2. it was a good caufe of challenge^ 
that there was no knight returned in a caufe wherein a lord 
of parliament was party. 

If either party be apprehenfive that the other fide will chaU 
lenge the array on account of relation(hip or intereft in the 
flierifF, the right way in order to fave time is for him to fug* 
geft fuch matter to the court, and pray a venire to the coro« 
ners, and if all of them be interefted, then to two elizors to 
be appointed by the court. If upon (hewing caufe the other Co.L. 137. k 
party admit the faft, the procefs fhall be direded accordingly. ^col^Zg ^^ 
If the other party deny the faft, the procefs (hall be direfied 
to the (herifF, and the other party (hall not afterward be ad« 
mitted to challenge the array on that account. 

If the fuggeftion be that the (herifF is related to the other 
party, or interefted on the other fide ; if that be denied the 
court will order it to be tried, and then dired the proccft 
according to the event of fuch trial* 

If 
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If the challenge to the array be determii'^ed againft the 
party, he may afterward have his challenge to the polls, but 
neither party (hall take a challenge to the polls which he 
might have had to the array. It is to be feen therefore what 
is a good caufe of challenge to the polls. 
Palm* 363* If the jury upon a view hear evidence, it is a good caufe of 

challenge, and fuch a mifdemeanor for which they may be pu« 
nifhed by the court. 

By 4 y 5 /f . ^ M. All jurors, other than ftrangers upon 
trials per medietatem linguit^ muft have 10/. a year, of free- 
hold or copyhold lands, or ancient demefne, or in rents in 
fee or for life, and by 3 G, 2. 20 A a year leafehold, over and 
above the referved rent, is a qualification, the leafe being for 
the abfolute term of 5C0 years or more, or for any other term 
determinable upon lives. 

The jurors ought to be omni excepttone majores \ therefore 
if a juryman be related to either party, or intercfted in the 
caufe, or have declared his opinion, or have been arbitrator in 
the caufe, it is a good caufe of challenge ; but I do not enter 
at large into thefe matters, becaufe fince the 3 G. 2. by 
which one panel is returned for the whole county, and not 
lefs than 48 in fuch panel, caufes of challenge to the polls 
are not fo minutely entered into as formerly. 
Hob. 135. It is a rule, that there can be no challenge to the array be- 

fore a full jury appears, for if there be not a full jury the caufe 
will remain pro defe^u juratorum ; therefore if a full jury do 
not appear, the party who intends to challenge the array may 
pray a tales, and afterward challenge the jury ; but the chal- 
lenge muft be made before any of the jury are fworn. 

So if you would challenge the polls, you muft do it before 
the juryman is fworn* 
Skin. icT. In what manner the truth of the challenge, when it is de« 

nied, is to be tried by triers appointed for that purpofe, may 
be feen at large in Co, Li. therefore need not be repeated. But 
if a challenge be taken, and the other fide demur, and upon 
debate the judge over-iule it, it is to be entered on the origi-> 
nal record, and then advantage may be taken of it above. 
But if the judge over-rule the challenge without a demurrer, 
it is proper for a bill of exceptions. 

Having 
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Having now Teen in general how a jury is to be got toge* 
ther, it is neceflary to enquire what ought to be their beha- 
viour after they are fworn. 

An officer of the court ought always to be placed at the 
door of the box where they fit, to prevent any one from hav- 
ing communication with them. And when they depart from 
the bar, they arc to be attended by a bailiff fworn for that 
purpofe. 

The jury after going out of court fliall have no evidence a R. A. 6S6. 
with them, but what was fhewn to the court as evidence, nor 
that without the diredion of the court* The court may per- Cu r. 411. 
mit them to take with them letters patent, and deeds under 3,^*/^' **'' 
feal ; and the exemplification of witneflTes in chancery if 
dead, but not a writing without feal unlefs by confent of par- 
ties : But though the jury take with them patents, deeds, bfc* 
without leave of the court, or writings without feal, books, 
Cfff . without confent of court or party, it fhall not avoid the ^^^ £ ^ .^ 
verdid, though they be taken by the delivery of the party for > ^ a. ->i« 
whom the verdifl was given. So though one of the jury jfhew 
a writing, which was not given in evidence to his compa- 
nions. But if they examine witneflcs by themfelves, though 
the fame evidence which was given in court, it would avoid 
the verdi£l ; but they may come back into court to hear the ^ k. a <fm 
evidence of a thing whereof they are in doubt. So if tbe 
party for whom the verdlcEl is given, or any for him, deliver 1 St. i^gr 
letter or other writing not given in evidence, it will avoid 
verdi£l. And note ; fuch caufe muft be returned upatk 
foftiOy or made parcel of the record, otherwiic it viS 
judgment, or be error. 

It is fineable for the jury to eat at their own 
they are departed from the bar : But it will 
verdid, as it will if they eat at the charge of hia: 
the verdi£l was given, before they are agreed od 
(But note, this ought to be certified bj tlv wm 
poftea.) But they may eat at his charge 
dia. 
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CHAPTER IL 

Of Pleas puis darraign Continuance. 



Yolv, iSo. 



Cr. £' 49 



Telv. i8i« 
freeman 25a. 



9 Mod. 307. 



Yelr, 141* 
Freeman 1I2« 



AS matter may happen during the continuance of a fuit, 
which may give the defendant a plea in his defence 
which he had not to make at thecommencement of the adiion, 
it is to be fcen what pleas puis darraign continuance zxt good, 
and what (hall be done upon them ; I will confine myfelf how- 
ever to fuch as may be tendered at niji prius^ and they may 
be either in abatement or in bar. 

If after iflue joined in ejedlment the plaintiff enter into part 

of the premifes, the defendant may plead it in abatement. 

If after the laft continuance the plaintiff give the defendant 
a releafe, he may plead it in bar. 

If the plaintiff be outlawed in a civil fuit, or excommuni- 
cated fmce the laft continuance, it may be pleaded in bar: 
fo if feme plaintiff have taken baron. So in debt by one as 
admlniftrator, the defendant may plead that the plaintiffs 
letters of adminiftratiou are revoked puis darraign continuana. 

It Teems dangerous to plead any matter pius darraign ccn^ 
iinuance^ unlefs you be well advifed, becaufe if that matter be 
determined againft you, it is a confeffion of the matter in iffqe, 
and no niftprius (hall be granted. And the plea put in can- 
not be amended after the adizes are over ; but it may daring 
the affixes be amended before the judge of nijiprius. 

It is in the breafl of the judge whether he will accept of 
fuch plea or not, 1. e. whether he will or will not proceed in 
the trial, therefore the party ought to make it appear to the 
judge that it is a true plea ; yet the plaintiff is not to reply 
to this plea at the affiles, for the judge has no povTer to accept 
of fuch replication, nor to try it, but only to return the plea 
as parcel of the record of niftprius \ and if the plaintiff demur, 
it cannot be argued there. 

It is not good pleading to fay, quod poft }ihimam ccntinua^ 
tionem fuch a thing happened ; but he mufl alledge precifely 
the very day, time and place, for the venue muft be laid in 
this as in all other pleas, 

3 Thcfe 
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Thcfc picas are twofold, in abatement, and in bar, if any 9'^^* Bin. of 
thing happens pending the writ to abate it, this may be plea- ' * ^* 
ded puis darraign continuance ^ though there be a plea in bar ; 
for this only waives all pleas in abatement that were in ))eing 
at the time of the plea in bar pleaded, but not matter fubfe* 
quent : and though pleaded in abatement, yet after plea in bar 
pleaded, it is peremptory as well on demurrer as on trial, be- ^rcem. %^u 
caufe after a plea in bar pleaded, which is an anfwer in chief^ 
the defendant can never have judgment to anfwer over. 

When it is pleaded in abatement, it mud conclude quod Giik. ublAa* 

hrevi cafjitur^ when in bar quod aeiicnem ulterius manutenere non ^.V.^"^* 
dehety and not that the former inqueft (hould not be taken : be- 

caufe it is a fubftantive bar in itfelf, and comes in the place of Cor.El1x.49, 

the former, and therefore muft be pleaded to the aflion. ^^' 3^'* *• 

Note \ A pltz puis darraign continuance tmy be pleaded after Penfon tf. 

the jury arc gone from the bar, but not after they have given ^'"^kina, Hiil, 

their verdi£t. ^ 

Note J likewife there arc feme P/ea which may be pleaded Thei. Dig. 
at nifi prius that cannot properly be termed pleas puis dar* *°^* 
raign continuance^ becaufe the matter pleaded need not be ex- 
prefsly mentioned to have happened after the laftcontinuance. 

As in trefpafs after iflue joined the defendant may plead 
that the plaintifF was outlawed of felony without faying after 
the laft continuance. So he may in like manner plead that Br. Conilnu* 
the plaintiff was covert the day of the writ purchafcd, though *"" 57- 
he cannot plead that the plaintifF took baron pending the writ, 
without pleading it after the laft continuance — l^he diverdty 
feems to be between fuch things as difprove the writ in fa^El, 
and fuch as difprove it in law. 

The laft continuance where fuch plea is pleaded at the 
ailizcs, is the day of the return of the venire facias^ from 
whence the plea is continued by the award of the dj/lringas 
or habeas corpus till the next term niji prius ^ i^c. 

If the matter of the plea arifc by deed it ought to be plea* 5 'k 
ded with a profert* 

The form of the plea, if at the affizcs, is as follows ; "and 
** now at this day, that is to fay, i^c. comes the fa id C 2>. 
•* by R. H. his counfel, and fays, that the faid y/. B. ought 
^not Further to maintain this adion againlt him the faid 
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^^ C. D. becaufe he fays that after the day of laft 

*^ paft, from which day until the day of in A£c» 

** term next (unlefs the juftices of our lord the king, affigned 
** to hold the aflizes of our lord the king in and for the 
** county of C, (hould iirft come on the day of 

^* at B. in the faid county of C.) the adlion aforefaid is con* 
** tinned, to wit, on, ^r. at, &r. the faid A. B. by his deed 
** dated, i^c. did releafc'* And fo fhew the particular 

matter, and conclude, '* And this he is ready to verify, 
*' wherefore he prays judgment if the faid >/• £• ought fur- 
^* ther to maintain this a£tion againft him," (fc. 

In trefpafs againft four, after feveral continuances three of 
them plead the death of the fourth after the laft continuance, 
it pitunt judicium de brevi it quod breve illud cajfeiurm And on 
demurrer the condufion of the plea was holden to be bad | 
for it Ihould have been, petunt judicium Ji curia ulterists fr^^ 
cedere vult^ becaufe in fa£l the writ was abated b<^fore by the 

death of the party. Had it been a matter which only made 

the writ abateable, fuch conclufion feems right. 

Note; It feems agreed that the defendant can have but 
one plea after the laft continuance. 

Where a plea is certified on the back of the pofiea^ and 
the plaintiff demurs, if the defendant on the expiration of a 
rule given for him to join in demurrer, refufes to do fo, th^ 
plaintiff may fign judgment* 



CHAP- 
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CHAPTER III. 
Of Abatement by the Death of Parties. 

THIS was a curious learning as it flood at common law 
in fuch cafes where there were more plaintifFs and de« 

fendants than one ; for the rule laid down by Lord Chief 
Baron Gilbert in his hiftory of C B. 195. though founded in 
reafon, does not feem to be warranted intircly by the cafes ; 
the rule laid down by him is, that wherever the death of any 
party happens pending the writ, and yet the plea is in the 
fame condition as if fuch party were living, there fuch 
death makes no alteration. However, now by 8 v5i^ 9 ^. 3- 
c. ii« if there be two or more plaintifFs or defendants, and 
one or more of them (hould die, if the caufe of a£iion furvive, 
the action (hall not be thereby abated, but fuch death being 
fuggefted on the record, (hall proceed, t^c. 

By the fame act, if any plaintifF happen to die afcer an inter* 
locutory judgment, the a£lion fhall not abate, if it might ori'» 
ginally be maintained by the executors of fuch plaintiff, and if 
the defendant die after fuch interlocutory judgment, the a£^ion 
{hall not abate, if it might originally be maintained againft the 
executors of fuch defendant ; and the plaintiff or his executors 
may have a fci.fa. againft the defendant or his executors, to 
fhtvf caufe why damages fbould not be afleffed, (^r. 

By the 17 Car. 2. c. 8. it is enabled. That in all a£lions 
perfonal, real or mixed, the death of cither party between the 
verdift and judgment ihall not be alledged for error, fo as 
fuch judgment be entred within two terms after fuch verdi£l. 

The death of either party before the ailizes is not remedied Sjlk* ti 
by this ftatutc, but if the party die after the aJizes begin, 
though the trial be after his death that is within the remedy 
of the (latute, for the affizes is but one day in law. Yet the 
C>urt faid it was in their difcretion, whether they would 
arreft (he judgment ; but in Lord Raymond 1415* it was 
holden not afTignable for error, it appearing by the record 
that the defendant appeared per ottornatum fuum. 

CHAP. 
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CHAPTER IV. 
Of Demurrer to Evidence. 

r 

F the plaintifF or defendant give in evidence matter of re- 
cord, or writings, or parol evidence on which a doubt in 
hw arifes, the other fide may demur to the evidence ; other- 
Co. L. »?• wife if there be a doubt whether the hSk be well proved, for 
juV/syt' the jury may find it on their own knowledge. He that de- 
murs to evidence admits it to be true, and if the matter of fod 
Aleyn i8« be uncertainly alledged, or it be doubtful whether it be true 

or not, becaufe offered to be proved only by prefumptions and 

probabilities, and the other party will demur thereupon, fo 

that the truth of the fa<Sl as well as the validity of evidence 

be referred to the court, he that alledges this matter cannot 

join in demurrer, but ought to pray judgment of the court 

that his adverfary may not be admitted to his demurrer, un- 

lefs he will confefs the matter of h£i to be true ; and if he do 

not fodo, but join in demurrer, he haslikewife mifbehaved, 

and the court cannot proceed to judgment, but a venire Jt 

T«rry«. ^^^^ {j^^\\ go. Where there is a demurrer to evidence, the 

MaiciiVonei6)72, judge orders the ailbciate to take a note of the teflimony, and 

ch. j!™*'"^"'' that is figned by the counfel on both fides, and the demurrer 

Co. U7*< is affixed to the po^ea. If one demur properly, the other 

ought to join, except it be in an information at the fuit of the 

king ; a fortiori the king himfelf need not, as in a guare impeJii^ 

but the judge mud direcEl the jury to find the nfatter fpecially. 

1 LcT. 87, In ajfumpjit to prove a confideration, an arreft was to be proved 

by the plaintiff, and for that he did not produce the writ, the 

defendant demurred ; and it was agreed by the court that the 

writ ought tohave been produced,but bythedemurrerit is con* 

fefled; the arreft being matter of fad^, though to be proved by 

matter of record \ and the jury might of their own knowledge 

know there was a writ; and by the demurrer all matters of faft 

are confefled that the jury could knew of their own conufance. 

Cockfedge «. On a demurrer toevidence, the only queflion for the Confide- 

Etll^i'r* ration of the court is whether the evidence given be fuch U 

Cto. 3.B. R. oughttobeleft totbejury in fupport of the iflue joined; and 00 

beck. Hii 19 objedion can be made to the declaration or other pleadings to 

Ce.. -5. B. R. thatftageofthecaufe.The judgment on fuch a demurrer is,lhat 

AiA. CnC. 194* ° r rr • ••i.#^. 

the evidence is, or is not fu^cient to maintam the ifliie joined, 

Oo 
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On a demurrer to evidence the moft ufual courfe is to dif- Cr. Car. 143* 
charge the jury without more inquiry, (though they may find z'ro. 119. 
damages conditionally) and for a writ of enquiry to be exe* ^^* ^^ 
ted after. But if the matter be clear, the court need not ad« 
mit a demurrer* If the judge admit that for evidence, which 
is not, the party cannot demur for that caufe, but mud 
tender a bill of exceptions. 

The following form of. a demurrer to evidence and joinder 
thereto, may 4)erhgps be found ufeful at an aiBzes. 

*^ Afterwards on the day, and at the place within con- 
^' tained, before Sir Richard Adams knight, one of the barons 
**of our lord the king, of his court oi txchtquer zt Wejiminfter^ 
*' Sir Richard AJlt9n knight, one of the juftices of our faid 
*^ lord the king, ai&gned to hold pleas in the court of our faid 
^^ lord the king, before the king himrelf,and others their fel- 
^^ lows, juftices of our faid lord the king, afligned to take the 

** afTizes in and for the city of IV- in the county of the 

^* fame city, according to the form of the ftatute, l^c. come 
** as well the within-named Charles fVithers^ efq ; as the wiih- 
*• in-named George JVingfiild^ efq; by their attornies within- 
^* named. And the jurors, of the jury, whereof mention is 
^^ within made; that is to fay R, L, isfc. being called like- 
** wife come, and being chofen, tried and fworn to fay the 
*^ truth of the premifles within contained ; as to the firft ifllie 
** between the parties within joined, fay that the faid George 
^^ ff^ngfield is guilty of the trefpafs within complained of, i n 
^^ manner and form as the faid Charles jyithers hath above- 
** complained ; and they aflefs the damages of the faid Charles 
^^ jyithers^ by reafon thereof to fix pence. And as to the iiTue 
'^ laftly within joined between the faid parties, the faid Georgi 
*' IVingfield (hews in evidence to the jury aforefaid, to prove 
^^ and maintain the iiTue ladly within joined on his part by one 
«* witncfs,that'* (fo ftate the evidence) "And the faid Charles 
^^ fHibers fays, that the aforefaid matter to the jurors aforefaid^ ' 
*< in form aforefaid fhewnin evidence by the faid Gf$rge ff^ing^ 
^^JiehU is not fufEcient inUw^to maintain the faid ifTuelaftly 
*^ within joined, on the part of the faid George IVin^eld^ and 
** that he the faid Charles ff^ihersj to the nutter aforefaidt in 
^^ form aforefaid (hewn in evidence, hath no neceility, nor i$ 
*^ he obliged by the laws of the land to anfwer ; and this he |S 
^* ready to verify : Wherefore for want of fufEcient matter in 
*' that behalf (hewn in evidence to the jury aforefaid, the faid 
•' Charles fVhithers prays judgment, and that the jury aforefaid 



(C 



may 



znurrer. 
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* '* may be difcharged from giving any verdid upon the faid 
*^ iflue ; and that his damages by reafon of the trefpafs withm 
m.lri? '^ ^^ " complained of, may be adjudged to him, Wr." " And the 

^* faid George f^ngfieU^ for that he hath (hewn in evidence 

*^ to the jury aforefaid, fufficient matter to maintain the ifliie 

** laftly Arithin joined, on the part of the faid dergi fFingfieU^ 

** and which he is ready to verify; and for as much as dK 

*^ faid Charles fVithers doth not deny, nor in any manner an- 

fwer the faid matter, prays judgment i and that the (aid 

Charles JVithers may be barred from having his aforefaid 

a£lion againft him, and that the jury aforefaid may be dif- 

^^ charged from giving their verdiA upon the jfilie laftly join- 

•* cH, ^c. Wherefore let the jury aforefaid be difcharged by 

** the Court here, by the aiTent of the parties, from giviog 

** any verdift thereupon." 






B 



CHAPTER 



Of Bills of Exceptions. 



Y Weftminjier 2. {13 -£. I.) '^ '^ enabled. That if one 
impleaded before any of the juftices, alledge an excep- 
tion, praying that the juftices will allow it, and if they wiD 
not, if he write the exception and require the juftices to pat 
their feals to it, the juftices (hall fo do, and if one will noC^ 
another ftiall. And if the king, on complaint made of the 
juftices, caufe the record to come before him, and theei- 
cepcion be not in the roll, on ftiewing it written with the feal 
of thejuftice, he ftiall be commanded at a day to confefsor 
deny his fea), and if he cannot deny his feal, they fhall pro- 
ceed to judge and 'allow, or difallow the exception. 
.>. AZ, ^^^^ ^'^ ^^ exceptions muft be tendered at the trial. The 

nature and reafoning of the thing requires the exception (houU 
be reduced into writing when uken and dilkllowed, like a fpe- 

cial 
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Cial verdIA or a demurrer to evidence, not that they need to be 

drawn up in form, but the fubftance muft be reduced into 

writing while the thing is tranfacEling* If a judge allow the sir T. Raym. 

matter to be evidence, but not conclufive, and fo refer it to ^^" 

the jury, no bill of exception will lie; as if a man produce 

the probate of a will to prove the devife of a term for years, 

and the judge leave it to the jury, but he may hare an attaint 

againft the jury if they find againft the will. 

A bill of exception ought id be upon fome point of law, Bridgman and 
either in admitting or denying of evidence, or a challenge, p**'^'^^*** 
or fome matter of law arifing upon fa£l not denied, in which 
either party is over-ruled by the court : If fuch bill be ten- 
dered and the exceptions in it are truly ftated, then the 
judges ought to fet their feal in teftimony that fuch excep- 
tions were taken at the trial ; but if the bill contain matters 
falfe<, or untruly ftated, or matters wherein they were not 
over-ruled, they are not obliged to affix the feaU A bill of 
exceptions is not to draw the whole matter into examination 
again, it is only for a fingle point, and the truth of it can 
never be doubted after the bill is fealed, for the adverfe party 
is concluded from averring the contrary, or fupplying an 
omifEon in it. 

If the judges refufe to fign the bill, the party grieved by »inft.4»6, 
the denial majf have a writ upon the flatute, commanding the 
fame to be iont juxta formam Jlatuti 'y it recites the form of Bridgman ^ni/ 
an exception taken and over-ruled, and it follows vohis fra^ ^^^^ 
€ipimus quodji ha //?, tuncJigtUa veftra apponatis 5 and if it be 
returned quod non ita eft^ an action will lie for a falfe return, 
and thereupon the furmife will be tried, and if found to be 
fo, damages will be given, and upon fuch a recovery a pe« 
remptory writ commanding the fame. 

In Sir H. Vant^s cafe, (who was indited for high treafon) i Lct. 68« " 
the court refufed to fign a bill of exceptions, becaufe they 
faid criminal cafes were not within the ftatute, but only 
a£lions between party and party. But in i Leon. 5. it was 
allowed in an indictment for a trefpafs, and in i VgnU 366. 
in an information in nature of a quo warranto. 

A bill of exceptions is only to be made ufe of upon a Caf. ump. 
writ of error, and therefore where a writ of error will not Hardw. 149. 
he, there can be no bill of exceptions, biunti PreV 

Though ex rigore juris the party (hall not have advantage of ^i" •j'**"* *" * 
his bill of exceptions, but on a writ of error -, yet where the 19 H. 8. 24. 

Y a aaion »\^.,36. 
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a£lion has been brought in the court of K. B. that court, t# 
prevent delay and expence, has fometinies examined the 
matter before judgment. 

If the bill of exceptions be not tacked to the record, it 
feems neceiTary to fet out the whole record in it in the fol- 
lowing manner. 



C( 



€€ 






** Be it remembered, that in the term of the Holy Trinity, 
in the third year of the reign of our fovereign lord Georgetht 
*' 3d. now king of Great Britain^ and fo forth, came Williem 
•* Hickellhy James Philips his attorney, into the court of 
•* our faid lord the king of the bench at Pf^i/iminftir^ and 
•* impleaded John Money ^ James JVatfon^ and Robgrt Blad' 
^^ morey in a certain plea of trefpafs, on which the laid 
*• IVilliam declared againft them, that" (fet out the declara- 
ration and other pleadings,) ^* And thereupon the ifiiie was 
joined between the faid IVilliam and the faid J§hn Monejj 
James fVatfon^ and Robert Blackmore ; and afterwards, to 
<' wit^ at the fittings of Nift Prims held at the GuiUbaUiA 
the city of London aforefaid, in and for the faid citj, 
before the right honourable Sir Charles Pratt ^ knight, chief 
*< juftice of our faid lord the king of the bench at fFeflminJlerj 
^^ Thomas Lloyd^ efq; being alTociated to the faid Chief Juf- 
^^ tice according to the form of the flatute in fuch cafe 
** made and provided ; on IVednefday the flxth day of July^ in 
^* the third year of the reign of our faid lord the prefent king, 
^' the aforefaid ilTue fo joined between the faid parties as afore* 
^* faid, came to be tried by a jury of the city of Lonitm 
*< aforefaid, for that purpofe duly impanelled, that is to (ay, 
** y/. B. and C Z>. C5V. good and lawful men of the faid city 
** of London \ at which day came there as well the faid IVilliam 
•' Hickill^ as alfo the faid John Money^ James TVatjirSj and 
** Robert Blackmore^ by their rcfpeftive attornies aforefaid. 
*^ And the jurors of the jury aforefaid impanelled to try 
*^ the faid iflue being called alfo came, and were then and 
^^ there in due manner chofen and fworn to try the fame ifliie; 
^^ and upon the trial of that ifTue the counfel learned in the law 
** for the faid IVilliam Hickell^ to maintain and prove the faid 
** ilVue, on his pan gave in evidence, that" (So fet out the 
evidence on the part of the plaintiff, and then fet out the 
evidence on the part of the defendants, and then proceed as 

follows] 
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follows) ^< Whereupon the faid counfel for the faid defen- 
*' dants, did then and there infift before the chief juftice afore- 
^^ (aid, on the behalf of the defendants above-named, that the ' 
^^ faid (everal matters fo produced and given in evidence on 
^* the part of the faid defendants as aforeiaid, were fufHcient, 
^* and ought to be admitted and allowed asdecifive evidence, 
^^ to entitle the faid defendants to the benefit of the ftatute 
^^ made in the 24th year of the reign of his late majefty king 
** Ge§rge the Second, intitled, an z6\ for rendering juftices of 
*^ the peace more fafe in the executions of their ofHce, and 
^^ for indemnifying conftables and others, a^ing in obedi- 
^* ence to their warrants ; and that therefore the faid PFilliam 
^^ Hickill ought to be barred of his aforefaid af^ion, and the 
^/ faid defendants acquitted thereof, and thereupon the faid 
^' defendants, by their counfel aforefaid, did then and there 
<< pray ofthefaidjufticetoadmit and allow the faid matters and 
^* proof reproduced and given in evidence for the faid defend- 
*^ ants aforefaid, to be conclufive evidence to intitle the faid de* 
^' fendants to the benefit of the ftatute aforefaid, and to bar the 
^ (aid IPlUiam of hisadioiitforefaid. But to this, the counfel 
*• learned in the law, on behalf of the faid tViUiam Hickell^ did 
^* then and there infift before the chief juftice aforefaid, that 
^* the msitters and evidence aforefaid fo produced and proved on 
<* the partof the faid defendants as aforefaid, were notfuHicienc 
^^ nor ought to be admitted or allowedto intitle the faid defend- 
^^ ants to the benefit of the ftatute aforefaid ; or to bar the faid 
*' JViUiam f//Vi(^// of his aforefaid a<3ton, and that neither the faid 
** defendants, or any of them, nor the faid earl o^HaHifax, were 
** or was within the words or meaning of the (iatute made in 
•* the feventh year of the reign of his late majcfty king Raines 
^* the Firft, intitled, an aft for eafc in pleading againft rrouble- 
^^ fome and contentious fuits, profecuted againft juftices of 
•* peace, mayors, conftables, and certain other his majefty's 
^* officers, for the lawful execution of their o^ice, nor of the 
<* ftatute made in the 21ft year of the reign of the fame late 
'< king, intitled, an aft to enlarge and make perpetual the 
'* aft made for eafein pleading again ft tfouhlefome and cuate<9^ 
•* tioift fuits profecuted againft juftices of the peace, mayors, 
•%conft^les, and certain other his majefty's oflicers, for the 
** I«^ful execution of their office, made in the feventh year of 
** his majefty's moft happy reign j nor of the faid ftatute 
f* made in the 24.th year of the reign of his late majefty king 

Y 3 ** George 
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If the challenge to the array be determined againS the 
party, he may afterward have his challenge to the polls, but 
neither party (hall take a challenge to the polls which he 
might have had to the array. It is to be fcen therefore what 
is t good caufe of challenge to the polls. 
Film. 363. If the jury upon a view hear evidence, it is a good caufe of 

challenge, and fuch a mifdemeanor for which they may be pu- 
nifiied by the court. 

By 4. ^ 5 /#^. ^ AL All jurors, other than ftrangers upon 
trials per nudietatem lingu^^ muft have 10/. a year, of free- 
hold or copjhold lands, or ancient demefne, or in rents in 
fee or for life, and by 3 G. 2. 20/. a year leafehold, over and 
above the referved rent, is a qualification, the leafe being for 
the abfolute term of 500 years or more, or for any other term 
determinable upon lives. 

The jurors ought to be omni exceptione majons ; therefore 
if a juryman be related to either party, or intcrefted in the 
I caufe, or have declared his opinion, or have been arbitrator in 

the caufe, it is a good caufe of challenge; but I do not enter 
at large into thefe matters, becaufe fince the 3 G. 2. by 
which one panel is returned for the whole county, and not 
lefs than 48 in fuch panel, caufes of challenge to the polli 
are not fo minutely entered into as formerly. 
Hob. 135. It is a rule, that there can be no challenge to the array be- 

fore a full jury appears, for if there be not a full jury the caufe 
will remain pro defe^u juratorum ; therefore if a full jury do 
not appear, the party who intends to challenge the array may 
pray a tales, and afterward challenge the jury *, but the chaU 
lenge muft be made before any of the jury are fworn. 

So if you would challenge the polls, you muft do it before 
the juryman is fworn. 
Skifl. ici« In what manner the truth of the challenge, when it is de* 

nied, is to be tried by triers appointed for that purpofe, may 
be feen at large in Co, Li. therefore need not be repeated. But 
if a challenge be taken, and the other fide demur, and upon 
debate the judge over-iule it, it is to be entered on the origi- 
nal record, and then advantage may be taken of it above. 
But if the judge over- rule the challenge without a demurrer, 
it is proper for a bill of exceptionst 

Having 
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Having now feen in general how a jury is to be got toge* 
ther, it is neceflary to enquire what ought to be their beha- 
viour after they are fworn. 

An officer of the court ought always to be placed at the 
door of the box where they fit, to prevent any one from hav- 
ing communication with them. And when they depart from 
the bar, they are to be attended by a bailiff fworn for that 
purpofe. 

The jury after going out of court (hall have no evidence a R. A. 6S6. 
with them, but what was (hewn to the court as evidence, nor 
that without the direction of the court* The court may per- cn t. 411* 
mit them to take with them letters patent, and deeds under i^\^' ^*^* 
feal ; and the exemplification of witnefles in chancery if 
dead, but not a writing without fcal unlefs by confent of par- 
ties : But though the jury take with them patents, deeds, bfcm 
without leave of the court, or writings without feal, books, 
(ffe, without confent of court or party, it (hall not avoid the ^^^ £. ^j^. 
verdid, though they be taken by the delivery of the party for » K. a. 714 
whom the verdi£l was given. So though one of the jury {hew 
a writing, which was not given in evidence to his compa- 
nions. But if they examine witnefles by themfelves, though 
the fame evidence which was given in court, it would avoid 
the verdi£t ; but they may come back into court to hear the ^ |^, j^^ (.5, 
evidence of a thing whereof they are in doubt. So if the 
party for whom the verdidl is given, or any for him, deliver a Co. L. nr* 
letter or other writing not given in evidence, it will avoid the 
verdiA. And note; fuch caufe muft be returned upon the Cr.£.6i6» 
pojlia^ or made parcel of the record, otberwife it will not fiay 
judgment, or be error. 

It is fincable f6r the jury to eat at their own charge after Cr.E. 117. 
they are departed from the bar : But it will not avoid the 
verdid, as it will if they eat at the charge of him for whom 
the verdi£t was given, before they are agreed on their verdid:. 
(But note, this ought to be certified by the judge on the Cr.J.%u 
poftea.) But they may eat at hit charge after a privy ver- 
dia. 
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Of Pleas ^uis darraign Continuance. 



Yelv. iSo. 



Cr« £. 49 



Telv. 181, 
Freeman 252* 



IbU. 

% Mod. 307« 



YelT. I4.I. 
Freeman iiz« 



AS matter may happen during the continuance of a fuif, 
which may give the defendant a plea in his defence 
which he had not to make at thecommencement of the adtion, 
it is to be feen what pleas fuU darraign continuance are good, 
and what fhall be done upon them ; I will confine myfelf how- 
ever to fuch as may be tendered at fiiji prius^ and they may 

be either in abatement or in bar. 

If after iflue joined in ejectment the plaintiff enter into part 

of the premifes, the defendant may plead it in abatement. 

If after the laft continuance the plaintiff give the defendant 
a releafe, he may plead it in bar. 

If the plaintiff be outlawed in a civil fuit, or excommuni- 
cated fmce the laft continuance, it may be pleaded in bar: 
fo if feme plaintiff have taken baron. So in debt by one as 
adminiftrator, the defendant may plead that the plaintiffs 
letters of tdminiftratiou are revoked puis darraign continuance. 

It feems dangerous to plead any matter pius darraign ccn^ 
iinuancCi unlefs you be well advifed, becaufe if that matter be 
determined againfl you, it is a confeflion of the matter in iffue, 
and no nijiprius fhall be granted. And the plea pat in can- 
not be amended after the ailizes are over : but it may during 
the aflixes be amended before the judge of nijiprius. 

It is in the breaft of the judge whether he will accept of 
fuch plea or not, 1. e. whether he will or will not proceed in 
the trial, therefore the party ought to make it appear to the 
judge that it is a true plea ; yet the plaintiff is not to reply 
to this plea at the affiles, for the judge has no power to accept 
of fuch replication, nor to try it, but only to return the plea 
as parcel of the record of niji prius ; and if the plaintiffdemuri 
it cannot be argued there. 

It is not good pleading to fay, quod poft }dtimam ctntinua'^ 
iionem fuch a thing happened ; but he muft alledge precifely 
the very day, time and place, for the venue muft be laid in 
this as in all other pleas* 

3 Thcfe 
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Thcfc picas arc twofold, in abatement^ and in bar, if any 9'^* Hlti.of 
thing happens pending the writ to abate it, this may be plea- 
ded puis darraign continuitice^ though there be a plea in bar ; 
for this only waives all pleas in abatement that were in J>eing 
at the time of the plea in bar pleaded, but not matter fubfe-* 
quent : and though pleaded in abatement, yet after plea in bar 
pleaded, it is peremptory as well on demurrer as on trial, be- Frccm. %iu 
caufe after a plea in bar pleaded, which is an anfwer in chief^ 
the defendant can never have judgment to anfwer over. 

When it is pleaded in abatement, it muft conclude quod Ciik. ubiA}« 

brevi cafjitur^ when in bar quod a^ionem ulterius manutenere non J',V-^"^* 
debits and not that the formerinqueft (hould not be taken : be- 

caufe it is a fubftantive bar in itfelf, and comes in the place of Cor.£)Ts.49, 

the former^ and therefore muft be pleaded to the adlion, ^^' ^^i. a. 

Note J A plea^mx darraign continuance mzy be pleaded after Penfon p. 

the jury arc gone from the bar, but not after they have given *'-''J««n«» Hlil, 

their verdi£l. "* 

Note; likcwife there arc feme P/ca which may be pleaded The). Di^% 
at niji prius that cannot properly be termed pleas puis dar-- *°^* 
raign continuance^ becaufe the macter pleaded need not be ex- 
prefsly mentioned to have happened after the laftcontinuancc. 

As in trefpafs after ifilie joined the defendant may plead 
that the plaintifF was outlawed of felony without faying after 
the laft continuance. So he may in like manner plead that Rr. Coniinu* 
the plaintifF was covert the day of the writ purchafed, though *"'*-' 57- 
he cannot plead that the plaintiff took baron pending the writ, 
without pleading it after the lad continuance — The diverfity 
feems to be between fuch things as difprove the writ in facl, 
and fuch as difprove it in law. 

The laft continuance where fuch plea is pleaded at the 
aflizes, is the day of the return of the venire facias^ from 
whence the plea is continued by the award of the diftringas 
or habeas corpus till the next term nifi prius ^ (sTr. 

If the matter of the plea arifc by deed it ought to be plea* « ,. 
ded with a profert^ 

The form of the plea, if at the aflizes, is as follows : **and 
** now at this day, that is to fay, ^c. comes the fa id C Z). 
•* by R. H, his counfel, and fays, that the faid J, B. ought 
^ not Further to maintain this adion a^ainit him the faid 

" C. X), 
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^^ Giorgi the Second ; nor in any way intitled to the benefit 
*^ of any of thefe ftatutes : And the counfel for the faid 
^^ ff^Hliam Hichll further infifted, that the feizure and im- 
^' prifonment of the faid IVilliam HUhll were not made or 
^' done in obedience to the faid warrant, nor have the faid 
^' defendants, or any of them in that behalf, any authority 
*^ thereby. And the faid Chief JuOice did then and there 
^ declare and deliver his opinion to the jury aforefaid ; That 
** the faid feveral matters fo produced and proved on the 
^* part of the defendants were not upon the whole cafe fuflici« 
'* ent to bar the faid JVitUam Hickell of his aforefaid adion 
<* againft them, and with that direction left the fame to the 
<^ faid jury ; and the jury aforefaid then and there gave their 
<< verdid for the faid IVtliiam Hickellj and 300/. damages | 
^^ whereupon the faid counfel for the faid defendants did then 
^^ and there, on the behalf of the faid defendants, except 
^^ to the aforefaid opinion of the faid Chief Juftice, and 
*^ infifted on the faid feveral matters and proofs as an abfo- 
** lute bar to the aforefaid a£)ion, by virtue of the laft men- 
^* tioned flatute : And in as mucli as the faid feveral matters 
** fo produced and given in evidence, on the part of the faid 
^' defendants, and by their counfel aforefaid objeded and 
** iniiSed on as a bar to the action aforefaid, do not appear 
^* by the record of the verdid aforefaid, the faid counfel for 
'^ the aforefaid defendants did then and there propofe their 
^* aforefaid exception to the opinion of the faid Chief Juftice, 
^* and requeued the faid Chief Juftice to put his (eal to this 
<* bill of exception, containing the faid feveral matters fo 
^* produced and given in evidence on the part of the (aid 
^^ defendants as aforefaid, according to the form of the ftatute 
^' in fuch cafe made and provided ; and thereupon the afore- 
^< faid Chief Juftice, at the requeft of the faid counfel for the 
^^ above named defendants, did put his feal to this bill of 
<< exception, purfuant to the aforefaid ftatute in fuch cafe 
<< made and provided, on the fixth day of July aforefaid, ia 
** the third year of the reign of his faid prefent majcfVy." 

The above precedent is taken from a bill of exceptions, 
V^hich was made ufe of within thefe few years paft : but^t does 
not feem necefTary to (late the whole record in the bill/provjdM 
the bill be tacked to the record ; which the ftatute pliinly 
fhews may be done, by faying, if thi exceptions be not in the r&U: 
^(]4 (here ^ire precedents to warrant this mode of proceeding. 

The 
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The bill of exceptions would then begin as follows, vide bUi of 

<* Which faid iflue in form aforefaid joined between the par- ^"'^J'^"' *"* 

^* ties aforefaid, afterwards, to wit^ at the fittings, bfc.** Ead-india 

{and then purfue the former precedent. ) ^^,Vt^c. 

1787. and 
Apiil i-j^Zm 



CHAPTER VI. 



Of Defcfts amendable after Verdi6t or aided by it. 



TH £ rule is to allow amendments wherever the judge has Wiidare and 
an authority to try the caufe. As if the Niji Prius ,^^ cf'i. '* 
roll diflFer from the plea roll in a matter which does not alter ^^^^* S^^' 
the iflTue, for it is only a tranfcript of it to carry the ifiiie of 
it into the county. But in ejei^ment, if the venire be de pla- Cr. E. 159. 
dtD tranfgrejjionis^ omitting // ejeSiionisJirnue^ it is ill, becaufe 
not in the fame a£lion ; but if the dljiringns or hab. corp, is 
right, the ir^/f/r/ will be null, and the want of it is aided. Cr. Car. 338. 
So m fci.fa, againft an executor to have execution of a jadg- 
ment for damages in trover, it was moved in arreft of judg- 
ment, that the venire was in placito debit i^ and a new venire 
was awarded. The verdidl itfelf may be amended by the 
memory of the judge who tried the caufe. And on the autho* Newcomb v.* 
jity of that cafe in Cro. Car, the pcflea was amended by the i^c^^, 
judge's notes ; wher*^ the afTociate had miflaken and entered 
1 d. damage in covenant, taking it for debt inftead of enter- Saik. 47. 
ing damages 274/. So a fpecial verdi^^t may be amended by 
the minutes taken by the clerk of aflize, but nothing can 
be added to the minutes tho' ever fo (Irongly proved, for that 
would be to fubje(^ the jury to an attaint for what was 
not found by them. 

If an ifTue be tendered by the plaintiff, and the defendant Cr. J. 67. 
join the Jimiliter by the plaintifTs name, or vice verja^ this 
{hall be amende), there being a negative and an afTirm^iivc 
between the parties. 

It is an eftabliftied doflrine, that a verdifl will aid a title dc- ^''* v- J- *fc. 

fcctively fet out, but not a defective title. As in ticfpafs for 8 g 2. 

Y 4 taking *^^'-*^*3- 
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taking dung without hying ^mum fuum or ij^irr qmnnlis^ for 
that is a plain ichik of title ; but it will cure all the omif- 
fions of the^parties in the allegations, which muft be pre- 
fumed to have been given in evidence to the jury: as ta 
a quart impidity if ^ prefentation be not aliedged, yet if the 
iflue were fuch as to make it neccfTary for the plaintiff to 
prove one, the want of the allegation will be cured by the 
verdid* 
Cr. J. 94* So furphifage doth not vitiate after a verdidl, but if it be 

repugnant to what is before alledged, it is void. As in tro- 
ver, if the plaintiiF declare that on the 4th oi March hewa$ 
poflefied of goods, and that after, viz* ift of March they 
came to the defendant's hands. 

Cr. J. 377. If the gift of the defendant's bar, be bad, it will not be 

cured by a Verdid found for him, but the plaintiflTfliall have 
judgment if the verdidl pafs for him, either for the badnefs 
or the falfenefs of the bar ; as if in debt on a (Ingle bill the 
defendant plead payment without any acquittal, and it is 
found for him, yet he (hall not have judgment becaufe tbe 
gift of the plea is bad, fince the obligation is in force till 
diflblved, eo Ugamine quo ligatum eft\ but if it had been fouod 
for the plaintiff, he fhould have had judgment. 

Note ; in fa£l fuch plea would at this day be good by 
4 Ann, c, 16./. 12. but the cafe equally ferves for illuitration« 

Cirth. 371. ^ verdi£l cannot help an immaterial iflue, but will an 

l^oy 5^* improper or an informal one ; as if not guilty be pleaded ia 

debt, tho' this be an improper ifTue, yet if found for the 

X Vent, 70. plaintiff, he (hall have judgment. So in affault and battery 

the defendant juftified quad moderate caftlgavit^ the plaintiff 
replied quod fion moderate cajiigavit, and after a verdid for him 
had judgment, though thetraverfe was informal, for it ought 

Vcl7. 34. ^o have been de injuria fua propria. So in replevin, where 

the defendant avowed for rent, for that A. being feifed 
in fee married 5. and had iffue D. and that B. and D. 
after the death of //. granted the rent, the plaintiff* tr a verfed 
the fcifin of A, the defendant had avcrditSt, and it was holdea 
good, though ihe ifTue was not fo apt as it mi^ht have been, 
tor the feifin of the grantor was what ought properly to have 
have been traverfed. 

But for the better underftanding what defc£ls are amezxiable 
^{\ti vcrd:£l, or are aided by it, it will be neccfTary to take a 

curfory 
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curibry view of the fereral flatutea of tmendments and jeo« 
foils, and to note fome of the determinations thereupon. 

By 14 £• 3. r. 6. No procefs fhall be annulled or difeon- 
tinued by the mifprifion of the clerk in Writing one fyilaUe 
or letter too much or too little, but it (hall be amended. 

The judges conftrued this ftatute fo favourably as to extend 8 Co. 157- I* 
it to a word ; but not being agreed whether they could mako 
thefe amendments as well after judgment as before occafloned 
the making the 9 //. 5. c. 4. and 4 H. 6. c. 3. by which fuch 
power is given to them as long as the record or procefe is 
before them. 

By 8 H. 6. r. 12. No judgment or record {hall be reverfed 
or annulled for error in any record, procefs or warrant of 
attorney, original writ or judicial panel, or return, by razure, 
interlining, or by addition, fubftra<5lion or diminution of 
words, letters, titles, ^r« but the judges in affirmance of 
judgment may amend all that which to them feems to be the 
mifprifion of the clerk. 

By 8 H, 6. r. 15. The judges in any records or procels 
before them by error or otherwife, or in returns of (hcriffs, 
coroners, i^c. may amend the mifprifion of the clerk of the 
court, or of the fheriffs^ coroners, their clerks, or other 
officer whatfoever, in writing a fyllable or letter too much 
or too little. 

32 H. 8. c. 30. enads, that if ( 1 ) any iflue be tried (2) by 
oath of 12 men, for the (3) party, plaintiff or demandant, or 
for the party tenant, or defendant, in any courts oi record, 
judgment (hall be given, any (4) mifpleading, lack of colour, 
infufficient pleading, or jeofail, any mifconiinuance or (5) dif- 
continuance or(6)mifconceiving of procefs, misjoining of the 
iffiie, lack of warrant of attorney of the party againft whom 
the iflue (hall be uied, or other negligence of the parties, 
their counfellors or attornics notwithftanding, and the 
judgment 0iali ftand according to the (7) verdict without 
reverfal. 

1. If in replevin the plaintiff is nonfuited after evidence, ^r. t. 359. 
and the jury aflefs damages for the avowant, tnis is no trial Vide 4 & 5, 
within the a6t, for it is only in nature of ar cnqucft of office. "' '*^* 

2. An iflue upon nul tiel record \% not wi.J.in the ail, ,, Co. 8. 

3. So an iflue between the demand Aii: and vouchee is not 11 Co. 6, 
within the aft. 

4. If 
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Ibid* 4* Tf as to part the defendant join iflTue, but fay nothing to 

the reft, and this iflTue be found for the platntifF, he (hall have 

Hirar. 331. judgment ; but if pleaded to the whole, it is a bad plea, and 

not helped by the fiatute. 

iR. R. i6i. ^. This ftatute extends to difcontinuances on the part of 

Civ J. 5a8. the plaintiff as well as thofe on the part of the defendant; and 

to thofe after as well as before rerdid. 

SaTii. 37. 6* Mifconceiving of procefs within this a£l is, as if a di^ 

e V. 15. firingai be awarded where it (hould be a ba^ cor. But itis other- 

wife if a vinin (or other procefs) be awarded to a wrong officer. 

YelT. 169* y. If the judgment be not given upon the verdi£l, it is not 

within the a£t ; as in debt againft an heir who pleads rimspir 
difant^ except 20 acres in D. upon which iflTue* is joined, and 
verdiA for the defendant. If the plaintiff take judgment upon 
the confeflion, it may be reverfed by reafon of a difcontinu« 
^ ance. 

18 Ellz. c. 14. ena^s, that after verdi£t judgment there- 
upon (hall not be reverfed for want of form touching falfe 
Latiffy or variance from the regifter or other faults in form or 
for want of any ( i ) wtit, original or judicial, or by reafon of 
any (2) imperfect or infufficient return of any (her iff or other 
officer, or for want of any warrant of attorney, or for any 
fault in procefs upon or after any aid, prayer and voucher. 

tir. £. 7ti. I. An ill writ in fubAance, or a good writ which warrants 

not the declaration, is not aided by the ftatute: But the want 
of a bill on the file, which is in nature of an original, is aided 
by the equity of the 2Q. 

YeiT. no. 2. But if there be no return, or the writ be album hnve^ 

this is not helped by this afl, however, it feems remedied by 
the following ftatute. 

21 Ja, I.e. 13. enafts, That after verdifl, judgment there- 
upon ftiall not be ftayed or reverfed for any variance in form 
only between the original or bill, and the declaration, plaint 
or demand, or for lack of the averment of any life, fo it be 
proved they are living ; or becaufe the venire ha. cor. or Ji- 
Jlrirgas was awarded to a wrong officer upon any infufficient 
fuggeftion, or for mifnaming any of the jury in furname or 
addition in any of the writs or returns thereof, fo as they be 
proved to be the fame as were meant to be returned ; or for 
that there is no return upon any of the writs, fo as a panel 

b« 
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be returned and annexed thereto ; or for that the fberifF or 
other officers names be not fet to the return of fuch writ, fo 
as it appears by proof that the writ was returned by him ; or 
for that the plaintiiF in eje£tment or other perfonai a£^ion 
being under age appeared by attorney : if a verdid pafs for 
him. 

There were but 24 returned upon the panel annexed to the Brown and 
Vinire facias^ but there were 48 upon the ha. cor. upon which ^^ ^^^i*' o. a, 
the defendant made no defence ; and upon motion the ver- 
didl was fet aiide without cods, the court faying that the 2 1 
yac. I . means only the formal words upon the writ, for there 
mud be a panel annexed to the return. 

16 ^ 17 Car. 2. c. 8. (which was called by jufticc Twif- x Venc iae« 
den^ the omnipotent a£l) ena£b. That after verdidl, judgment 
thereupon fhali not be Aayed or reverfed for want of form, 
or pledges returned upon the original, or for want of pledges 
upon any bill or declaration, or for want of a profert of any 
deed, or of letters teftamentary or of adminiftrationi or for 
the omif&on oivi et armis^ or contra pacem^ or for or by reafon 
ofthe miftaking of the ChriAian or furname of either party, 
fums, day, mopth, or year, in any bill, declaration and plead- 
ings being right in any writ, plaint, roll or record preced- 
ing, or in the fame, to which the plaintiff might have demur- 
red, and (hewed the fame for caufe, or for want of hocparatus 
eft vertficare^ or hoc paratus eft verificare per recordum^ or for 
that there is no right venue^ fo as a trial was by a jury of the 
proper county where the a£!ion is laid, or for want of a mtfe^ 
ricordia or capiatur^ or becaufe one is entered for the other ; 
and that all fuch omiffions, variances, and defedls, and other 
matters of like nature, not being againft the right ofthe mat- 
ter of the fuit, or whereby the iflue of the trial are altered, 
(ball be amended, where fuch judgments are or (hall be re<» 
moved by writ of error. 

In an adion for words the plaintiff declared, that the defend- i Sa«od. 247. 
ant faid apud London^ that he had ftolen plate at Oxford \ the 
defendant juftified that he did iteal plate at Oxford^ per quod he 
fpoke the words at London \ the plaintiff replied de injuria ftta 
propria ; and upon iffue tried in London^ obtained a verdict i 
and though it was allowed, that the only point in iflbe was, 
whether the felony were committed, which was triable at Ox- 
ford^ yet it was holdea to be aided by this ad, and th^ plainiiS' 
|)ad judgment. 

Note} 
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Str. loii. Note ; An a£tual amendment is never made upon this a^ 

but the benefit of the a£t is attained by the court's over-look- 
ing the exception. 

4(5^ 5 Ann, c. i6. ena<Els, That no judgment, by confef- 
fion, ^r. or upon any writ of enquiry of damages executed 
thereon, (hall be ftayed or reverfed for any imperfection, mat- 
ter or thing whatfoever, which would have been cured by any 
of the ftatutcs of jeofail, in cafe of a verdi£l, fo as there be an 
original writ or bill, and warfiant of attorney duly filed ac- 
cording to the law, as is now ufed. 

Fafc'^'i^"*"*"' Note; The foregoing ftatutes areconftrued not to extend 

to criminal proceedings, on account of the words *' plaintiff 
^' and defendant'' made ufe of in them. But by 9 jfn. c. 20. 
itisenaded. That all the ftatutes of jeofail (hall be extended 
to all writs of mandamus and informations in nature of a qu§ 
warranto* 

5 G. I. c. 13. After the claufe of amendment of writs of 
error, fays that where any verdid hath been, or (ball be given 
in any adion, fuit, bill, plaint or demand, &r. The judgment 
thereupon (hall not be flayed or reverfed for any defei^ or fault 
either in form or fubftance, in any bill, writ, original or ju- 
dicial, or for any variance in fuch writs from the declaration 
or other proceedings. 



w 



C H A' P T E R VII, 
Of new Trials. 

£ have fcen in the firft chapter of this book how the 
jury are to demean themfelves during the time of the 
trial, and in their confultations after they are withdrawn from 
the bar. However, as it often happens, that the verdid which 
they give is not fatisfa(Slory, it is worth enquiring for what 
caufes a vcrdiiSt may be fet afide, and anew trial granted. 

9 Saik. 647, It is a general rule, that you (hall not move for a new trial, 

after you have moved in arreft of judgment* However, this 

2 rule 
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rule extends only to fuch cafes where the party has knowledge PbHips and 

of the fadl at the time of moving in arreft of judgment, there- ^ qIT. ^* ^' 
fore a new trial was granted after fuch a motion on affidavits 
of two of the jury, that they drew lots for their verdi£t. 

An information was exhibited againft three, and a verdifl f^rvi't cafe, 

againft all three ; and a new trial granted as to /vr», becaufe Cri/tmen 

he had not fufEcient notice given him, and this fpecial caufe ^"f '^' . 

- -At Collier and 

entered upon the record, and judgment was agamft the other Morris. Mia 
two. Yet the authority of this cafe may well be doubted^ for capt. Crabb't 
where there were feveral defendants, and the verdi£t as to cafe, M. 

44 G S P 

fome was againft evidence, yet the court would not grant a 
new trial, for they faid the verdi£l muft ftand or fall in toto. 

So where one iflue out of four was againft evidence, the Rex v. Poof, 
court granted a new trial, not only as to that ifliie, (for that ^' '^2** 
they faid cannot be) but for the whole. 

But then, the iflue found againft evidence muft be a ma- Dexter 1^. 
terial one ; for if out of three iflues two were found againft ^■'"•^^y* ^ 
evidence, yet if the material ifTue in the caufe be agreeable to 
evidence, the court will not grant a new trial. 

As the granting of a new trial is abfolutely in the breaft of Salk. 644. 
the court, they will often govern their difcretion by collateral 
matters ; and therefore will not grant a new trial in hard 
adlions, fuch as cafe for negligently keeping his fire ; nor 
where the equity of the caufe is on the other fide. 

In an a£lion for a libel, the jury found a verdid for the de- Bxxrtonamd 
fendant, which the judge reported to be againft evidence, but Jii\cT^iC.*%^ 
faid he ftiould have been fatisfied with half a crown damages -, 
whereupon the court of K, B. refufcd to grant a new trial, 
faying it was no matter of contract, no fpecial damages laid 
or proved, but only a vindictive adion, and courts of juftice 
are not to affift the paffions of mankind. 

In an ifTue out of chancery, upon a motion for a new trial, Richards t. 
becaufe the defendant had produced evidence by furprife^ ^^^*' *74»« 
which the plaintiff if prepared could have anfwered^ one 
main reafon for denying the motion was, that the plaintiff 
fuffered a verdid to be given, when he might have been non- 
fuited, which I mention as a caution in cafes of the like 
kind. 

New trials are often granted for the mifbehaviour of the 
jury, as if they caft lots for their verdidl ; or if any of them 
declare, that the plaintiff or defendant (hall not have a verdi(3, 

let 
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let him produce what evidence he will. So if they eat at hli 
expence for whom they give the verdid, t^c. 

The court will not grant a new trial, becaufe the defendant 
came unprepared^ even though it be in a matter which it was 

impoffible for him to forefee, ex. gr. Where a witnefs was pro- 
duced to prove a fa£t committed at Canterbury^ who could be 
proved at the time to be at another place. 

In anions founded upon torts, the jury are the fole judges 
of the damages, and therefore in fuch cafes the court will not 
grant a new trial on account of the damages being trifling or 
exceffivet But in a(9ions founded upon contract, and where 
debt would lie, (and before Slade*% cafe would have been 
brought) the court will enquire into the circumftances of the 
cafe, and relieve if they fee reafon. 

Upon a motion for a new trial, the way is to grant a rule 
to ihew caufe, and then the puifne judge of the court fpeaks 
to the judge who tried the caufe, (if it be not one of the fame 
court) and obtains a report from him of the trial, and alfo a 
iignification of what his fentiments are upon it. If the judge 
declare himfelf fatisfied with the verdid, it bath been ufual 
not to grant a new trial on account of its being a verdid 
againft evidence. On the other hand, if he declare himfelf 
diflatisiied with the verdtd, it is pretty much of courfe to 
grant it. Sut in a cafe where the judge only reported evi* 
dence, without declaring himfelf to be fatisfied or diiLtisiied 
with the verdid, the court of K, B. were under a difficulty 
how to behave ; however they feemed inclined to hear it 
fpolcen to ; but through their interpofition the parties agreed 
to abide by the determination of tjie point of law. 

A new trial may alfo be moved for on account of the mifdi* 
re£tion of the judge in a matter of lawy or for his admitting 
or refufmg evidence contrary to law. 

So the want of due notice is a proper ground for a motion 
for a new trial ^ but the defendant is precluded, if he appear 
at the afSzes and make defence. 

Note ; That in giving notice of trial according to the dif* 
tance of place, the miles mufl be by reputation and not ad* 
meafurement. 

Though the ufual method is to grant a new trial upon pay« 
ment ef cofts, where it is a verdi£l againft evidence; yet under 

particular 
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particular circumftances it may be granted without cofts, as rddie Mnd 
where an a£tion was brought on two bills of exchange pay- comp/Tr/ 
able to A^ B. or prdtr^ one of them being indorfed to the iG.a.Burr. 
plaintiff, the other to J. S. without adding cr order^ and by 
him Indorfed to the plaintiff, wherefore the jury found for 
the plaintiff, on the firfl bill, and for the defendant on the 
fecond ; apprehending that by the ufageof merchants^ it was 
not afBgnable by J. S. without the words or order* On mo- 
tion a new trial was granted without cofts, becaufetbe plain- 
tiff ("if the verdid were to ftand) would be entitled to cofls. 

A material witnefs for the defendant concealed himfelf in J?®"!}*^** *• 
the plaintiff's houfe, to avoid being fcrved with a fubpoena, %oqA. 
by which mean the plaintiff obtained a verdi(fl, but the court 
fet it afide without cofls, it being unreafonable for the plain- 
tiff to carry the caufe down to trial, when (he knew the de- 
fendant cuuld not make a defence. 



CHAPTER VIII. 
Of Cofts. 

TH E flatutc of Gloucejler^ 6 Ed. i. c.i,\s the firft fta- 
tute in relation to cofls \ by which in an afEze, Vc. 
damages upon the infufiiciency of the difleifor are given 
againfl him that is found tenant, and damages are given in a 
writ of mort d*anceJlor, atel^ t^c^ reciting, that whereas before 
that time, damages were not taxed but to the value of the 
iffues of the land, it it provided the demandant may recover 
the coits of his writ againfl the tenant, together with his da*- 
mages, and that this zA (hall hold place in all cafes where the 
party is to recover damages. 

Where a man before, or by this zfX did not recover da- a laft. iSt. 
mages, though fimple, double, or treble, are given by a fub- 
fequent a£t, the plaintiff (hall recover no cofts ; as in quan 
impedit ; dicies tantum : So in an a£lion upon 5 E, 6. c. 14. 
of ingrofiers : But in all cafes where damages were recovered 
before, or by this a^ the plaintiff (ball recover bis cofls alfo. 

This 
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This was the original of coils tU incnmento ; but as there 
are feveral ftatutes fince made, I (hall conilder them in order. 

Firft, where the plaintifFfliall have no more cofts than da- 
mages. 

By 43 EL c. 6* If upon adlions perfonal, not being for an]r 
title or intereft of lands^ nor concerning the freehold or inhe- 
ritance of any ]ands»nor for any battery, itfhall be certified 
by the judge before whom it fhall be tried, that the debt or 
damages to be recovered therein do not amount to 40^. the 
plaintiflFfhali have no more cofts than damages* 

By 21 Ja. I. c. 16. If the damages be under 40 x. in adions 
on flander, the plaintifFfliall have no more cofts than damages. 

By 22 & 23 Car. 2. c. 9. In all anions oftrefpafs, aflault, 
and battery, and other perfonal adions, wherein the judge at 
the trial ihall not certify that an affault and battery was fuf- 
ficiently proved, or that the freehold or title of the land was 

chiefly in queftion, if the jury find damages under 40 5. the 
plaintiff ihall recover no more cofts than damages. 

Declaration was, that the defendant made an aflault on the 
plaintiff, and then and there pufhed him down on the ground, 
the faid ground being covered with water, and thereby wetting 
and fpoiling his coat, whereby he became ficlc and weak, i^c. 
after verdi6t for the plaintifF for 20 x. there being no certifi- 
cate, the court on motion held the plaintifF not entitled to full 
cofts, for the wetting of the cloaths is not a diftinft thing 
from the aifault, but is laid as a confequence of it ^ it is an 
injury arifing from the original caufe of action* 

Note \ on writs of inquiry in cafes within this ftatute, the 
plaintifF (hall have full cofts, though he do not recover fp 
much as 40 j. damages. 

From the wording this ftatute of 22 £5" 23 Car. 2« It has 
been holden to extend to no other perfonal adion than fuch as 
relate to the freehold, or things fixed to the freehold^ 1. ^. 
only to fuch cafes where the freehold may by prefumption come 
in queftion. Therefore in trover or trefpais de bonis^afportatht 
of goods not fixed to the freehold, the plaintiff. iluU have his 
full cofts. So in trefpafs quare daujum frtgit^ and impounding' 
his cattle, becaufe the impounding is a perfonal injury, but 
then the defendant muft be found guilty of the impounding. 

But where an a<5lion oftrefpafs was brought for breaking and 
entering the plaintiff's clofe, and cutting down, lopping, and 
fpoiling trees there growing ; and the plaintiff recovered a 

vcrdicV, 
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Terdi£t, and *two pence damages ; it was holden be was Jn« 
titled to no more cods than damages. 

So in trefpafs for breaking and entering a houfe, breaking Birch ir. 
down the window fliutters^ and breaking to pieces and fpoil- Dtffey, C. B. 
ing the bolt belonging to the window (butters ; the phintiiF '^^' ^ ^* ** 
obtained a verdi£^, and one (hilling damages, and held he was 
intitled to no more co(h. 

So in trcfpafs for breaking and entering a dwelling houfe Appieton ^ 
and making a great noifc there, and continuing there until K*R^Hii?»^* 
the plaintiff and another perfon were compelled to give and q\ 3, 
did give theif^note for 6/. the plaintiiFis intitled to no more 
cofts than damages. 

Where the caufe originally began in an inferior court, and 4 Mod. 378, 
was removed into K. a. or C, B. the plaintiff ihall have his 
fulf cofts;^ though the damages under i^os. and no certifi- 
cate. 

There needs na certificate where it appears bj the plead* 1 lUyou t^. 
ing that the intereft of (hefamd is in queftion, as where a view 
is granted. CochriUy, Attanjoriy K. B. Tr. 22 G. 3. ad- 
judged that where defendant juftified for a right of way, and 
the plaintiff replied extra viam^ and the defendant pleaded not 
guilty^ the plaintiff (hould have no more cofls than damages 
untefs the judge certified ; for the title does not neceffarily 
come in queftion. It may or it may not ; and If it does, the 
judge ought to certify.— So in al&ult an4 battery, if the de- ^'*^^*'*'*-f^ 
fendant juftify, for that admits the battery. But if the de- e C.°i?C.|L 
fendant juftify, and thereupon the plaintiff make a new af* 
fignment,.to which the defendant pleads the general iffue, 
the plaintiff will have no more cofls than damages without a 
certificate. 

Note ; Judges have differed as to their notions of giving 
thefe certificates ; many having thought themfelves bound by 
the verdiiEt ; others thinking the ftatute meant to leave it to 
their difcretion on the whole circumllances of the cafe : And 
this feems to be now the prevailing opinion, as otherwife the 
ftatute would be intirely ufelefs* 

By 8 C^ 9 ^y. c, 1 1, in trefpafs, if it (hall be certified by the 
judge, that it was wilful and malicious, the plaintiff (hall have 
his full cofts, although the verdiA (hall be for lefs than 40 i. 

Secondly, Of awarding defendants their cofts. 

By 23 //. 8. c. 15. In trefpafs upon 5 R. 2. debt or co« 
venant upon any fpecialty on contrail, detinue, account, 
charging as bailiff or receiver, cafe, or upon any ftatute for 
any offence or wrong immediately done to the plaintiff, if the 
plaintiff be nonfuited after appearance of the defendant, or 
any verdict againft him, the defendant (hall have his cofts. 

This ftatute does not extend to an aAion for an efcape, nor % Lecm. ^ 
to an afiion upon 8 H. 6. for a forcible entry, nor to an adion 3 ^^' 9^ 
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upon f ^ 2 Pii. (s^ M. for m unlavrful impounding of % 
diftrefs, nor to an a£tion for perjury upon the ftatnte of 5 
EU nor to an^aflizC) nor to an aSion given by a fubfequent 
fiatute. 

^ji^*Jac. I. c. 3. If any perfon commence any aflioo of 
frtfpafs, or btheraSion wherein the plaintiff might have cofts, 
and after appearance of the defendant become nonfuited, or 
any verdid pafs againfl him, the defendant (hall have his cofts, 

In an adion on 9 G. i. by the party grieved ^whofe bares 
were burnt) ^gainft the hundred ; the court held that the de- 
fendants wrere intitled to cofts on this ftatutt : they having 
obtained a verdiA. 

By the 8 ^ 9 tV. 3. r. i Y. in trefpafs, aflault, falfe impri- 
fonment, or ejedlment againft feveral, if any One or more be 
acquitted by verdid, every perfon fo acquitted (ball recover 
his coftsy unlefs the judge (hall imotediately after trial in open 
court certify upon record, that there was a reafonable ground 
for making fuch perfon a defendant. 

This ftatute extends only to trefpafs vi ei armis^ and not to 
trefpafs on the cafe, nor to replevin. 

Thirdly, Cofts in wafte, tithe, y^/.y^. prohibition. 

By the 8 CsT 9 ff^. 3. in all anions of wafte, debt for not 
fetting out tithe, where the fingle value found by the jury doe( 
not exceed twenty nobles ; and in a fd. fa. and fuits upoa 
prohibition, the plaintiff (hall recover his cofts ; and if the 
plaintiff be nonfuited or difcontinue, or a verdifi pafs againft 
him, the defendant (hall recover his cofts. 

Note \ Cofts in prohibition (ball be taxed from the fog* 
geftion, fo as to take in the cofts of the motion.— «^The fta-^ 
tute extends only to cafes aft^r plea pleaded or demumr 
joined, but if there be judgment by default, and the plainti(F 
have damages on a writ of enquiry for the contempt in pro- 
ceeding after the prohibition delivered, which is confefled by 
the default, he win be entitled to co(h at common law. How- 
ever as this part of the declaration is no more than form^ cofts 
are allowed only from the time of the rule of a prohibitioo. 

Fourth, Who are intitled to, or exempt from cofts. 

1. Executors or adminiftrators. 

An executor or adminiftrator pays cofts in all cafes wlicrebf 
is defendant. So when be is defendant) and judgoieat is given 
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for him, he (hall have bis cofts: But when he is plaintifT, VLtrihand 
he (hall pay no cofts 5 however this muft be uaderftood to be Hf/^*^*Q j, 
when be is under a neceifity of naiifing hi mfelf executor or B.R. 
adminiftrator, for if he were under no fuch necefllty, he (hall 
fay cpfts. 

An executor pays cofts for not going on to trial ; but not Str. %^t. 
on judgine#it as in cafe of nonfuit. 

And virhere the pi aintiiT declared (logly as executor, and on Harris v.jones» 
the defendant's pleading other executors named with him» b. R.^ *^' 
moved the court for leave to difcontinue without paying cofts^ 
the court refufed it ; for he ought to have known his owQ 
title. 

2. Oficers, ^ 

By 7 Jac. c* 5. If cafe, trefpafs, battery, or. faUe impri* 
fonment (hall be brought agaixift any juftice of peace, mayor^ 
bailiff, conftable, (S)^r« concerning any thing by them done by 
virtue of their office, they may plead the general i(rue, &r« 
and if the vrrdiA fhall pafs with the defendant, or the plain* 
tiff (hall be nonfuited, or fuffer any difcontinuance thereof, 
the defendant ihall have his double cofts allowed by the judge 
before whom the matter is tried. 

This ai^ has been conftrued to extend to under (heriffs and Sir Th. Ra^fm. 
deputy conftables, though they are not particularly men- ^^* 
tioned. 

Note; The 21 'Jac. i. r. 12. extends this a£l to church** 
wardens and overfeers of the poor* 

The officer muft get a certificate from the judge, that the a Vent. 45. 
»£tion was brought againft him for fomething done in the ex- 
ecution of his office, in order to intitle himfelf to double cofts* 

In trefpafs for talcing a gun, the plaintiff difcotitinucd with DevenlA <r. 
leave of the court, and upon motion for a direction to the 173*^.°' 
mafter to tax double cofts, upon producing an affidavit that 
t)ie a£Uoo was brought againft him for what he did in the ex- 
ecution of his office as juftice of peace, a rule was granted 
accordingly, the court faying that where there was a verdi£l 
forlhe defendant, and no certificate from the judge, ^or after 
a non(iiit) a fuggeftion on the roll was proper, but that it was 
not neceffary in the prefeut cafe 3 for where there is a dif- 
pontinuance with leave of the court, it is always upon pay« 
ment of cofts ; and therefore here it muft be upon payment 
pf double cofts. 

3* Informers. 4, Party grieved. 

Z 2 A com* 
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A cbmmon informer can in no cafe recover cods, except 
cxprefsly given by the ftatute ; but in an afiion on a ftatute 
by the party grieved for a certain penalty, the plaintiff ibull 
recover cofts vv'ithin the ftatute of Gloucejler^ which givcJ 
cofts in all cafes where the party is to recover damages.' . « 
But where the duty is incertain^ as to recover treble dafnaget 
as upon the ftatute of wafte, or on a Ei. 6. for not fettinr 
out of lithe^ there the plainttfFftiall not hfive any cofis. 

Note J Where the penalty is given to a common informer^ 
fhough the party grieved happen to bring the adion, he muft 
bring it as a common informer, and (hall not have cofts. 

By s'/i^. fcf M* c. If. All parties indi6led, profecuting a 
certiorari to remove an indictment or prefentment of trefpafs 
or mifdemeanor before trial had from the general or quarter 
feffions, fhall before the allowance thereof find two fufficient 
fflanucaptors, who ftiall enter into tecognizance before one 
or twojuftices of the county or place in the fum of 2o/. 
with condition to appear and plead, and to procure the iffue 
to be tried at the next aflizes^ and fuch recognizance (hall be 
certified into the court of K, B. and the name of the profe- 
Cutor (if he be the party grreved or injured, or fome public 
officer) to be indotfed on the back of the indiSmenc returnedf 
and if the defendant be convided^ the court of Jt. B. ihall 
give reafonable cofis to the profecutor, if be be the party 
grieved or injured, or be ajufiice of the peace, mayor, bailiff, 
(ifc. who fliall profecute on account of any h6i that con- 
cerned him as an officer to profecute or prefent. 

A party injured within the meaning of this z8t muft be fuch 
^ one as has received fome real injury, and therefore where 
(he defendant was profecuted for an attempt to burn the houfe 
of J» S. and for that purpofe folliciting M» to affift her, it 
was holden that the profecutors (who were M^ and G. next 
door neighbours to J. S.) were not intitled to cofts, and ^ 
was faid neither would J. S. if he had profecuted* 

5. Defendants in informations. 

By 18 EL c. 5. (which is made perpetual by 27 EL c. to.) 
if any informer or plaintiff upon a penal ftatute fhall willingly 
delay his fuit, or difcontinue or be nonfuited, or have a ver<« 
d\& againft him, or judgonent at law, be fliall pay the deffo^** 
ant his cofts* 
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This ftatute extends only to common informers, who are Siik. 30. 
to have the benefit of the penalty, and not where the penalty 
or part of it is given to the party grieved. • 

N. B. Profecutors q. tarn are looked upon as common in- ^ !«»>«. 116. 

^ ^ . Salk, 30. 

formers. 

There is a provifo that it (hall not extend to any officers aRarni' 1333. 
who are ufed to exhibit informations, but it muft appear upon 
record, elfe the court will take him to be a common informer, 
9nd will not admit affidavits to the contrary. 

By 4.Sc ^ IV. (^ M^ €. i\i. The informer is to enter into 
a recognizance of 20 /. to profecute the information, and 
abide by fuch orders as the court (hall dired ; and if the prp- 
Cecutor do not, within one year after ifTue joined, procure the 
fame to be tried, or if upon fuch trisd a verdi£l pafs for the 
defendant, or in cafe of a nolie profequi^ the court of K^ B. is 
authoria^ed to award the defendant his cofis, uniefs the judge 
before whom fuch information (hall be tried, (hall at the trial 
in open court certify upon record, that there was a reafon- 
able caufe for exhibiting fuch information. 

If there be feveral defendants, fome of which are acquitted Salk. 19^ 
and others found guilty, none of them (hall have cofis, for till 
8 iff 9 /^. 3. r. 1 1, the plaintiff never paid cofls in any aAion 
if but one defendant were found guilty, and the 4 ^ 5 IV, i5f 
M* cannot be intended to make profecutors otherwife liable 
than as plaintiffs were in other actions. 

Fifthly, Cofts in traverfes. 

The ftatute of Glouufter extends only to give coAs in 
a&tons real, perfonal, and mixed, therefore traverfes of in- 
quifitions are not within it ; And note ; a n%GanUr is not Str. io6^. 
an afiion but a traverfe. 

Sixthly, Cofts were doubled. 

Where damages were before recoverable, and are by any canh. tsT. 
ftatute increafed to double or treble the value ; cofts alfo as 
parcel of the damages (hall likewife be doubled or trebled. 

But where a ftatute gives damages double or treble, where ibid, 
no damages were formerly recoverable, no cofts (hall be 
allowed. 

Seventhly, How to be afTefTed where pleadings double. 

By 4 1^ 5 Ann. c. |6. Any defendant or plaintiflf in replevin 
mayt with leave of thp court, plead as many feveral matters as 

^3 »>• 
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he (hall think neceiTary for his defence, provided that it any 
fuch matter (bail upon demurrer joined be judged infufficienty 
coAs fhall be given at the difcretion of the Court ; dr if a ver« 
did fhall be found upon an^ iflue in the faid caufe for the 
plaintiff or defendant, coils fhall alfobe given in like manner* 
unlefs the judge who tried the faid iffue fhail certify* that the 
faid defendant or plaintiff in replevin hdd a probable caufe to 
plead fuch matter. 

In trefpafs the defendant pleaded three different juflifica- 
tions to three different counts, and on iflue joined had a ver- 
dict for him on (wo, and againfl him on the thiid. On 
motion this was holden not to be a cafe within this a£l, and 
the plaintiff intitled at common law to co&$ on the whole 
declaration. 

In trefpafs the defendant pleaded not guilty and feveral 
juftiiications ; upon tlie trial the plaintiff not proving his 
poffeiHon in the Iscus in qu$^ the defendant had a verdi£), 
and by direction of Dinifon J. the verdiA was entered upon 
the general iffue only ; upon v^htch there was a motion for 
a venire d4 novo. But the court refufed the motion, fayrng 
the yerdici was compleat, and determined the caufe, that the 
pUiftitiff was not intitled to damages, though they faid the 
plaiiuiff might have infixed to have a verdidt entered on the 
ether iffueS) for the fake of coils which he would be entitled to, 
utilefs the judge certified, that the defendant had probable 
caufe> to plead (uch plea. 

Eighthly, Where a fpecial jury. 

Hy 24 G. 2. The party who moves for the fpecial jury fbali 
pay the whole cxpence occafioned thereby, and in the taxa- 
tion of coils be allowed no more than if it bad been a com- 
mon jury ; unlefs the judge certify that it was a oaufe proper 
to be tried by a fpecial jury : And the fpecial jury (hall have 
only what the judge allows, not exceeding one guinesr. 

As there are fome cafes relating to coils which could not 
be taken notice of under the foregoing heads, it wil^ not be 
improper to infert them together m thrs place. 

One defendant gave a general releafe to the plaintiff after 
the cofls of nonfuit taked, and upon motion he was ordered 
to pay the other defendants their fhareSi 

£ach defendant is anfwerable for the whole eofts : tberefbre 
in an eje£lment againfl feveral, where the defendants de- 
fended feverally 3 at the affixes one confefled and baH a ver« 
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did againft him; the others did notconfefs ; the court upon 
application faid the officer muft tax the fame cods againft all 
the defendants. If after the plaintiff has h^d fatisfadion 
againft one, he ftiould take it againft another, fuch defend" 
ant may apply to the court. 

Cofts upon feigned iflues abide the event of the verdict in Herbert v. 
like manner as if it were an adverfary fuit. Wiiiiajnfdli, 

In crofs aSions of aflault each party being nonfuited, S. had Powci v. 

bis cofts taxed at 9 /. rof. and P. his at 13/. 10 i. w|iere- t?.*i^ o. i^* 

upon he moved to be at kberty to dcduifl the 9/. iQi. out |^p^*^3* 
of the 13 /. 10 s, paid by him into the (berifPs hands ^ rule 
to fliew c^iufe, but the defendant not confenting, the court 
faid they could not do i^ 

So in an a£tion of trefpafs againft four, three were acquitted, Mor^ka 9. 

and motion on their behalf that their cofts might be deduced *'""*"« * «!'• 

'749* 

out of what the fourth defendant was to pay upon an affidavit 

that the plaintifF was a travelling Jew, l^c. denied. But I«S7*C. a, 

where Roberts had brought an adion againft Biggs and otberf^ 

and Biggs had brought a crofs adion againft Roberts^ the court 

of C. B. ordered that upon Biggs acknowledging fatisfadioa 

for on the record in the caufe in which he was 

plaintiff, the plaintiff in the other caufe in which he {Biggs) 

and others were defendants, (hould be reftrained from taking 

cut execution. 

So where a plaintiff being nonfuited the defendant took wiUi ^md 
cut a/, fa. and levied part of the cofts, and at the fame time ^'**>*>» ^ H» 
took out a ca. fa. for the reft, and took the plaintiff in 
execution, which being irregular, the court fet it afide with 
cofts ; the defendant moved that the proceedings againft hin^ 
on account of thefe cofts (hould be flayed, upon his entring 
up fatisfafiion upon the judgment obtained by him for the 
fum at which the cofts for the irregularity were taxed, and 
upon (hewing caufe the rule was made abfolute. 

Motion for judgment as in cafe of a nonfuit, and that the The £«ri of 
mafter (hould tax the cofts for not going on to trial at the w!^en' 'm. 
fame time, refufed, for the cofis in the two cafes ought not 174s* i^' B. 
to be blended, being founded upon different rights : but if 
on (hewing caufe againft the judgment of nonfuit, the court 
give the plaintiff further time, it is always on paying the 
cofts for not going on to trial, uirlefii there were a counter- 
tnaad in time. 
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Abatement. 

DEATH of leflbr in cjcament is 
no abatement, P^ge 98 

Never tenant to the freehold* muft be 
pleaded in abatement, 116 

Covenant joint, and a£lions againft one, 
inuft be pleaded in abatement; but 
if aftion brought by one only, the 
defendant may demur I5B 

Where a.fuit iliall abate, ornot, by 
death of any of the parties pending 

the writ, 31* 

Promife joint, and a£lion againft one, 

thb mud be pleaded in abatement ; 

152, i5«. 
Sti Tenants in common. 

Abuttals. 

When to be proved, and what evi- 
dence fufficientj S9 

Account, 

A|^nft whom it lies, 197 

What the declaration nuft alledge, 

Ihid. 
What evidence on the plea of «/ un^uts 

ricihfir. Ibid, 

What judgment in this a^tion^ Ihid. 
Cafe will lie againil a bailiff on an ex* 

preis promife to accoimt, 147 , 



Aftions. 

What they are, Pag9 X 

Local or traniitory, 5, 10, 23, 46^ 

64, 161, 170, 178, 195 

Joint or feveral, 5, 15a, 157, 158, 

188, i89» aoa 

Where cafe or trefpafe the proper re- 
medy, 79 

What actions given by ftatnte* fa Huo 
and Cry, Tithes, Trade, Penal 
Statutes. 

Where the time of commencing an ac- 
tion may or muft be proved^ and 
how, 17, 137» 138, 145,149, 150. 

What (hill be faid to be a commence* 
ment, 151 

Adminiftratiom 

By whom to be granted, 141 

What is evidence of it's being granted* 

246 

Sii Executor. 

Admiflion. 

Of a party where evidence or not, 236 

Admittance. 

Sii Copyhold. 

Adnltery, 
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Adultery. 

A6lton for it« Page 26 

Will not lie, if done with the hulband's 

privity, 27 

Marriage muft be proved. Ihitl. 

What will be ertdciice io this ad^ion. 

Ibid. 
Where the confeffion of the defend- 

ant or the plaintiff's wife is evidence. 

Ibid. 
What is proper evidence in mitigation 

or aggravation of damages. Ibid. 
liaitatioD of 9dion» 28 



AdvQwfon. 

Where one living is void by the ac- 
ceptance of another, 124 

Whether void by infUtution or induc- 
tion. Ibid. 

Where the inflitation does not ipention 
of who(e presentation, parol evi- 
dence and reputation is good, 1 25 



Affidavit. 

Vdnntary, one« good evidence again (I 
the party ft 238 

ICuft be pr(>ved to be fworn, and a 
copy is not evidence. Ibid. 

How affidavit made in a caufe may be 
proved. Ibid. 

When evidence againil Grangers, 241 



Agent. 

Where adion lies againil him for mo- 
ney received ior his fr-iAcipaU 133 



AgreemiAit. 

Sti Affmnpitt> Conuadlf 



Ambiguity. 

Helped by averment, or not. Page 297 
What is, 296 

Amendment. 

See Jeofails and VerdidU 



Amends. 

See Tender, 



Amercement. 



Debt for it. 



167 



Ancient Demefiic. 



How tried. 



M« 



Anfwer in Chancery. 

See Chancery. 

Appeal 

An indi£kment or proceedings on it, is 
no evidence on an appeal, 243 

Apprenticefhip. 

A6tion for following a trade without 
ferving one, where it lies, 192, 193 

Arrears. 

Of tent, to whom they belong, 1 jt 

Arreft. 

What makes one, €% 

When void, 63 

If officer muft fliew bis werraatj Ibid. 

Affault 
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AfTault and Battery. 

AOaalt what, Pa^g 15 

Battery what, 16 

What defendant may give in evidence. 

Matters of ^xcufe may be given in evi- 
dence, 17 
What defendant mud plead, 17,18 
Jullification, 17 to 2 1 
J unification by wife in defence of her 
hufbmd, 18 
Son aifaalc, 18, 19 

formtT recovery a good plea to an 
adion iQT fubfequcnt damages, 

19, 20 
How to reply, 18, 19 
New ailignment, 1 7 
For vr againft hulband or wife, 18, 

20, 21 
Where felony may be given in evi- 
dence to fupport the adUon, 21 

Damages, joint or feveral, 20 

Increaf(» of damages, 2 1 

Limitation of actions, 2 2 

Aflcts. 
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What are. 

What is evidence ef. 



140 

141, 144. 145 
How the defendant may difcharge 
himfelf, 140, 144 

What is aconfeflion of, 141, 142, 175 
Plea of ml ^eis ultra, 1 42 

Aiets may be proved any where, 1 40, 

Plea of ritnt per defttnt^ 1 7 J , 176 

What are aflets by deicent in the hands 

of the heir, I75» 259 

Aflignec. 

By what corenanu boiii(i> and for how : 
loogtime^ 1594 160 



Of what covenants he may take al» 
van tage, Fag§ 1 59^ 1 60 

Afllgnees of Bankrupt, 

^//Bankrupt, Trover. 



AIIbBC, 



Writs of 



110 



AiTumpfit. 

The feveral forC3, 128 

For what a fpecial ajjumffit lies, 1459 

On a fpecial affump/it, the declaradoa 
mud be proved as laid, 145, 147 

Where demand necefTary before aAioa 
brought, and how to be alledged in 
the declaration, 151 

How the proof mud agree with the dc* 
claration, 129, 136, 145, 147 

Where declaration is on a fpecial agree* 
ment, and llkewife on general ituk^ 
hitatus ajfum*fii, plaintiff may reco* 
ver, tho' ^cial agreement not 
proved, 140 

On a promifTory note, .272 to 279 

Where a note may be pven in evi. 
dence^ 157 

On a bill of exchange, 269 to 378 

Lies for money lent to game with« 

Not guilty, no plea, 15a 

What evidence where iererd oonnti» 

It mnfl agree with fome oowrt^ 1 29 
Where general indiHiaim mjumffit Cei» 

>29# 119> 140# 154* 1^ 
Where not, 152 

Againft a iherifli 131 

Foralegac]^ ////« 

For mooqr j^ by compolfbtt, 1 3a 

For 
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For money received or paid under a 
void authority, Pagt 1 3 3 

Where it will or will not lie for money 
received under pretence of right. 

By whom the aflion (ball be brought, 

133* >34 
Where ajfumffit or trover proper, 7 2 , 

132 

Muil Aiew for wlut caufe the debt be- 

came due, 1 28 

Where a hufband is, or is not liable to 

his wife*3 contradts, 134, 135, 136 
Where benefited by them, 136 

Infimul computajjit with the defendant's 

wife, where good evidence, 129 
On infimul computajfet jury may givf 

part of the fum laid only, Ihid^ 

60 in all other cafes, i ^6 

There muft be a promife either exprcfs 

or implied^ to maintain this adlion, 

129 
Where the law implies a promife or 

not, 129, 130, 167, |68 

I^ies on an award made in. purfuance 

of a private aft of parliament for in- 

clofingIands« 129 

Will not lie to articles on account, <z/i. 

ttf on promife Cu account, 1 3 1 

Where there is a joint debt, 152 

JVgainft an executor or admiqillrator, 

140 
Whe« pUm admimjiravit admits the 

debt. Ibid. 

What is evidence of afllts, Ihid, 

Where executor may give in evidence 

debts paid, Hid. 

Where he may retain, 1 4 1 

Where he may give evidence of debts 

of a higher nature, or muft plead 

them, and how, Ihid, 

When a voluntary curtcfy is a confider- \ 

atibh or hot, 145,146 

What is a confideration, 147 

The difference between a confideration, 

executed and executory^ 1 46 



Of illegal confiderations, Page 131, 

13^. H^ 
Where the plainti/FmufKhew perform- 
ance of the confideration or nor, 

M6. 147 
If two confiderations ailed ged, and ooe 

idle, it is fufiicien^to ^tq^e. the other, 

Ihii, 
Mutual promifes, 146, 147 

When performance is neceflary to be 
(hewn, it muil be pleaded with a 
venue, 146 

Where notice muft be given of the per- 
formance of the confideration, 148 
For rent, 138 

Demands in different rights cannot be 
joined, 1^8, 139 

Where it lies for or agaioft a merchant 
or factor on the contra^ of tl)<r fa<v 
tor, 130 

When brought for money received U 
ccmfutandumy what neceffary to prove, 

148 
Statute of frauds and cafes thereon, 279 
Where that ftatute has altered the mao* 
ner of pleading, 279 

Limitation of a^icn, 148 

Non ajfumpfit infra fex annos^ 148, 

I49» »J<* 
Need not prove the confideration on 

this plea, * 148 

A£lio nom accftnnt infra fix ann9s, 1 50, 

Aflion againft feveral, and promife 
within fix years by one. Q^ if fof- 
ftcient, 149 

Where an executor fhall not be tied 
down to fix years, 156 

What evidence is fufficient to prove t 
pronike within fix years, or co take 
the cafe out of the ftatute^ 148,149, 

150,151 

If the plaintiff Tt^\y a latitat, he mull 
(hew ic continued 151 

Piaintif cannot give a latitat in ^vi- 
depce, Jhti^ 

What 
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What is the general iflue, Pa^e 151, 

What may be given in evidence On it, 

i;2, 162 

What not, 152, 153 

Action for neat found for defendant, 
and evidence of meat found for his 
wife, good> 1 36 

Evidence of a promife to th6 executor, 
not good where it is laid to ht made 
to the teAator, 150 

For what it lies againft an iiifaAt, 1^4, 

fiy an infant on mutual promifes, 155 
Plea <yf tender, /^/V. 

How a promife may be difcharged, 152 
Where brought by one, when the pro- 
mife was made to another, 133, 134 
For ufe and occupation, 138, 139 
A/7 habuit ia teuemenlis, no good plea, 

itiii. 

Attachment* 

For proceeding after prohibition, 218 

For difobeying a mandamus againft 

whom gran ted , 201 

. Attaint. 

There maft be no other evidence given 
on it than what was given to the £rft 
jury, 222 

Attorney. 

Where ncceflary to prme his authority, 
when a leafe is made by him> 177 

bringing a&ions for fees, 1 45 

Conveyancing bofioef* not within the 
ftatute, Itid. 

Letter of attcmey to receive modey is 
revoked by bringing an a^on, 153 



Actoromcnt. 



Where prefcmed^ 



*49 



Authority. 

Money paid on a void authority may 
be recovered back, Pagi 133 

Where it need not be produced, though 
a leafe made under it^^ 17^ 

Averia Carucas* 

Set DiOrefs. 



Averment* 

What to be proved^ x6y 

Where it is no part of the contradl^ nor 

nece/Fary to maintain the adion^ it 

need not be proved, itUi 

Avoidance. 
Sh Advowfon* 

Avowry. 

See Replevin* 

Award. 

Aifumpfit lies on an award made onder 
a private a^t of pai liament, 1 29 

See a!/Q Debt a/ui Bond. 



fi. 



BaUiC 

Not anfwerable (or good sat all eventt^ 
Where the being baiiUT is trsrcriable^ 

si 

^ ^ BailttCBC 
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Baflment. 

Different forts of it Page 74 

Whca an adipn lies agalnft a bailee. 

Ibid. 

Bankrupts, 

Who may become ib. 39 

Statutes relating to» 38 

Conflrudtion of the ftatutes> 38 to 44 
Mutual debts to be fet off; 181 

What is an a£t of bankruptcy, 39 

Bankrupt cannot prove it himfelf, 40 
Bankrupt cannot prove property in 

kimfelf anlefs he releafe firft, 43 
Trover by affignee, fee Trover. 
Where proof of bankruptcy in the 

plaintiff' (hall nonfuit him. 193 

What muft be proved in an a6Uon by 

the affignces, 37 

Of proving the aiTignment 41 

Proof of the commiffion, IhU, 

Who is a good petitioning creditor^ 

41, 182 
What is proof of property in the bank- 
rupt, 42 
Where he may or may not prefer one 

creditor to others, 36* 37 

What conveyances by him are fraudu- 

lent) 262 

Bankrupt being in pofTeffioh of lands, 

no proof of title within ai J a. i. 

Ibid. 
Of what goods jK>fleffion is title. Ibid. 
Of what not» Ibid. 

Banks. 

Of navigable rivers, arc common, 90 

Bar« « 

WImtc judgment againffone is fb to an 
a^on againft another, 49 



Bargain and Sale. 

Inrolled, when copy of it good eri. 
dencc Pagiz^i 

Baron and Feme* 

A£lion8 by or againft them It, 51 
Where they may join in adiofi, to, zi 
He may indorfe a note payable to the 
femct * 273 

When declaration to be ^^ ^ami\-m 
ij/orum 7 

How trover, treipafs, or detinse iai4 
againft him, a2, fi 

When a ca,/a. to be againft the wik 
only, 12 

When for an injury part to the bacoa 
and part to the feme, abated as to ba- 
ron, and judgment for the reft, 20 
Feme may juftify battery in defence of 
• herhufband, ]g 

When baron liable or not to her con- 
trads, 135,136 

When benefited by her contraas, 136 
When a delivery to the wife is a deli- 
very to the hufband, Jiid. 
Difcontinuance by the huftjand of her 
land, . loo, loi 
Difcontiooance by the wile of Jus laad, 

101 
Wife's confeilion no evidence againft 

the hun)and, 135 

When a former marriage-to be pleaded 

or given in evidence, zi 

Replevin by them, r^ 

Detinue by them» rQ 

Againft them, r 1 

Where witnefles for or againft each 

o^l»«". a86^ 287 



fiairatry. 



INDEX. 



Barratry. 

Cannot give evidence of particular 
fadls without giving previous notice, 

Pdgi 296 



Barren Land. 



What is fuchy 



191 



Baftardy. 



What as evidence of legitimacy or not, 

III, 112 

Of length of pregnancy after hufband's 
death, 114 

Of the plea of ne unques scc§ufU, 1 1 8 

Marriage according to church ceremo- 
nies, 28 

B aftard eigne his privilege 1 1 4 

Sti farther. Legitimacy, Marriage. 

Battery. 

Set Aflault. 

Behaviour. 

See Charadter. 

Benefice. 

See Advowfon. 

Bill in Chancery. 

See Chancery. 

Bill of Exceptions. 

When proper, and how to be made. 
The form of it, 3*7 



Bill of Exchange. 

What is (b. Page 269, 270 

When a difcharge of a precedent debt« 

>53 

Daysofgrace» 871 

Protcft, thid. 

When to be made^ JM. 

Acceptance, 279 

Acceptance of one partner binds the 

others, JM* 

What mad be proved in an a^Hon 

againil the acceptor, liid^ 

When the drawer b difcharged* ^71 
What to be done if the bUl is ioiw 



I 



ladorfrment cannot be for part onlyp 

Ikd. 
Where the indorfement is diHerenC 

from what is declared on, 27 j 

Reafonable time for the indorfee to 

keep the bill, 273 to 278 

Difference when payable to order or 

hearer, 273, 277 

Where payable at ufance, declaration 

mufl (hew what the ufance is, 269 
What to be proved in an adUon againfl 

an indor^er, 277 

Parol acceptance of an inland bill 

good, 27s 

Where accepted for the honour of the 

drawee, mud not be protefted to 

charge the acceptor, 27 1 

When to give notice to the drawer if 

not accepted, IUd% 

Bill payable to a man's order is pay* 

able to himfelf, 275 

Proteft need not be (hewn in declafa* 

tion on an inland bill of exchange, 

' but muft on a foreign biU, 276 

If any damage accrue for want of pro- 

teft, ^ho (hall bepr it, IM^ 

A bare indorfement transfers no pro. 

pcrty, 27s. a?^ 

fiill muft be produced on writ of in* 

^uiry, «;• 

Defendant 



INDEX. 



Deftiidaat may Aew it was given on 
an illegal coniideration, « Pagt 278 
Sti al/o PromiiTory notes* 

Bond. 

Difference between fingle bonds and 

bonds with conditions^ 1 68 

To perform an award, 162 

Where fome conditions good and fome 

bad, \yit 172 

For performance of covenants, aOions 

on thediy 161, 163 

How to aflign the breach, 163 

Razure, alterations, or tearing off the 

feal, 172 

What (hall excufe from performing the 
conditipn^ 164, 165 

Cannot be avoided by faying it was 
made on condition, unlefs the con- 
dition be ihewn in writing, 173 
The defendant cannot aver t^ie condi- 
tion to be difF*rent from what is ex- 
preffed in writing, I hid. 

But m^y (hew an illegal confideration 
if continent with the condition, IbU. 
Extinguifhes a former contract, 1 5 5 
When variance between the bond pro- 
duced, and the bond declared upon 
ihallbe fatal, 169. 170 

Breach. 

Where it mufl be iliewn in debt on 
bond, 162, 163 

If collateral matter be pleaded, a 
breach need not be (hewn in the re- 
plication in any cafe, but on bond to 
perform an award, 162 

Where the breach is fufhcienily alt 
Icdged, i(>i» 163 

The difference of afligning a breach in 
debt on bond and in covenant, 163 

164 

Where ieveral breaches may be affigned, 

• 163 



Bull. 

Sti Tithes. 

By-Law. 



What good. 
What b proof of it. 



Fagi 21 1 

Ihid. 



C. 



Carrier, 

Who IS, 70 

Where liable, 70, 7 1 

Trover againft him» . 36 

What mud be proved in fnch adion. 

Cafe on cnftom againd him, 70, 71 
' By whom the a^ion mud be brought. 

What mud be proved in this adiion, 72 
May be brought againd mader or fer- 

vant, 70 

Mader or fervant may hxva^ affumffit 

for carnage, IhiiU 

A6Uon for refudng to carry, Ihii. 

If I fend a fervant with the goods, rbe 

carrier is not liable, Ilii* 

Nothing diall excufe him but the aft of 

God or the king's enemies^ IM* 

Cafe. 

Where cafe or trcfpafs the proper re* 

medy, 26, 79 

Where f^ither will do, 79 

Where cafe or trover {)roper, 78 

The adl done mud be illicit to fupport 

it, liii^ 

For injuries ariiing from negligence or 

folly, 25 

Who may be a witnefs in fuch adion, 

tot 



1i.« 



INDEX. 



For AioliCry,/ee Adultery. 
For Deceit, /te Deceit, 
j^or taking infuflicient pledges , Page 

60, 61 
For difturbing to diflrain> 61 

JPorrefcuing aperfon, 62- 

For refcuing a diftrefs, 6 1 

For a falfe rccura to a mandamus, 64* 

202, 203 
Hies againft a judge for a falfe return, 
where he refufes to feal a bill of ex- 
ceptions, 3 1 6 
For an efcape 64, 65 
Contraft declared upon muft be prov- 
ed, 145, 147 
For mi/bchaviour in an office, 64 to 70 
In a trail or duty 69 10 74 
Againll a returning officer for denying 
a poll, or refufing to take a vote, 64 
Againft a juftice of peace for not exa- 
mining a fervant who has been rob- 
bed, 64, 186 
For negligence, ignorance, or mifbe- 

havioar in a trade, 73 

Where an adion lies on a cuftom 10 

keep a bull or boar, and by whom. 

Does not lie where the law lays no duty, 

74 
For confcquential damages, 7^/^. 

For not inclofmg, 7.W. 

For negligently keeping fire, /^/V. 

For diverting a water courfe, 75 

For obftruding a way, 75 

For darkening windows, 7 ^ 

Does not Hefor fetting up a new fchooi. 

For erecting a ferry 76 

For dillurbance in common, I6/i^» 

W!;at declaration fufficientfor it, //iV/. 
What evidence, lif:^. 

For dillurbance in a church feat, 76 
In nature of a confpirncy, 13, i^ 

For diilurbing in an office, 76 

For keeping a uog ufed to bite, 77 
For diggmg a pit f-r q.-.a/, &c. 77 



I For (hooting off a gun, fir ^mJ p!:d0- 
tiff's decoy was damaged, Pa^e ^9 
Where the fpecial damage is the ground 
of the a<51ion, what may be gi^n in 
evidence on the general ifTue, 78 
For ufe and occupation, 139 

For proceeding after prohibition^ 218 



Challenge. 

To the array, or poll, 305, 306, 307 

Chancery* 

Where the bill and other proceedings 

there are evidence, 234, 235 

How proved 235, 236 238 

I'he anfwermuft be taken all together, 

237 
Where the anfwer is evidence for the 

defendant, 285 

f The anfwer of a guardian or trullee is 

no evidence againft an infant or ce/- 

tuy que truft, 237 

If the plaintiff read part of an anfwer, 
he makes the whole evidence, and the 
defendant may infill on having it 
read ; unlefs where the plain tiff reads 
it only to prove a witnels not compe- 
tent, and not to prove the iiTue, 238 

How the anfwer mull be proved on an 
indidment for perjury, 239 

Depofitions, where evidence, 229, 239 

Wiicn between different parties, 239, 

240 

In cafes of tolls and cufloms, or where 
hearfay or reputation is evidence, 
the depoiitionj are fo» though be- 
tween different parties, 239 

Where admitted as evidence in chan« 
eery between different parties in 
bthcr cafci, 3*0 

Depof.tions before an anfwer put in not 
evidence unlefs the party is in con- 
tempt, 

A a 



24a 
Examina- 
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Esraminations de bene fffe are not evi- 
dence without an order of the court 
of chancery. Page 240 

y^ncient depofitions may be read with- 
out proving the bill and anfwer. 

Ibid. 

Where thev are evidence after the bill 

m 

is difmiiTcdy 241 

Where depofitions in one caufe were 

read in another in chancery. Ibid. 
Decree good evidence between the fame 

parties, 243, 244 

Chaplain. 

Retainer as fuch, how proved, 1 24* 1 25 

Charaftcr. 

When put in ifTue, and what may be 
given in evidence, 295, 296 

Charter. 

Operation of a new charter, 112, 113 

What is evidence of an acceptance of 

it. Ibid. 

Surrender of an old one, Ibid^ 

Chattel. 

Po/reEion a colour of title, 30 

Churcli Seat. 

AAion for dillurbance, 76, 220 

Ufage to repair, if to be proved, 76, 

219 
Proceedings in fpiritusi court, 219 



Command. 



When traverfable. 



55 



Common. 



Of variance between the prefcripticn 
and evidence, l^^^^} 75 



If common for t certain number of 
cattle, need not fay levant and coa- 
chant, Pagi 59 

Adlion for difturbance in, 75 

For what difturbance it lies. Ibid. 

How to declare, and what to prove, Itid* 

Compromife. 

An offer to pay money with a view to 
that, is not evidence, 237 



Condition, 

Grantee cannot take advantage of it 
before notice, 160 

What conditions are within 32 ^. 8« 

160, i6f 

Not performed onlefs the meaning of 
the parties complied with, ikd. 

Where performance excufed, and bf 
what, 164, 165 

Negative covenant cannot be a condi- 
tion precedent, 165 

Where fome of the conditions are good 
and others bad, 172 

Cannot avoid a bond by fliewing it waf 
made on condition, unlefs the con- 
dition be (hewn in writing, 17) 

Cannot aver the condition to be difffr- 
cnt from what^ is expreiTed in writ- 
ing, ^ Ibid. 

But may fliew an illegal condition or 
confidcration, if coniiilcnt with the 
condition expreiTed in writing, Ibtd. 

May plead a condition to determineao 
eilate for years without deed, 251 



Confeflion. 

How given in evidence. 

Confirmation* 



256 



Where acceptance of rent is ofaleafe, 

96 

C6n« 
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Confideration. 

. $ii AiTampfit* 

ConlpiracjTfc 

iE)n cafe in nature of it« one only may 
be found guilty^ Page i^ 

Cokiftable. 

A^on againfl him how reftraiAed, 23, 

24» 45* 83 



Contrad. 



When completej 



36* 50* S« 



Conveyances. 

Set Fraudulent* 

Copyhold » 

Where eje^m^nt may be brought for a 
forfeiture, and what to be proved, 

107 

^e6Unent may be brought by a bifhop 
for a forfeiture committed during the 
vacancy of the fee» /^/V. 

Till admittance of furfenderee, the 
fufrendcfor remains feifed, and if he 
die> his heir may bring ejedlment, 

108 

For what purpdfes it is or is not in the 
heii^ before admittance, Uid, 

Admittance of tenant for life is ad- 
mittance of him in remainder, /^V. 

^ot within the ftatute of fraudulent 
conveyancfjS, Uid. 

Withiix ilat te ja H. 8, of conditions. 

161 



**• 
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Corporatiorit 

Wher^i and who may remove member^ 

of it. Page aoj 

In what manner 208, 209 

When a fummons is neceflary to re-» 

move^ 2o9 

• 

For what caufe they m^ remove mem« 

bers, 2o6j 207, 208 

What a good refignationj 207 

Where to eledi^ aof 

See Mandamtks^ Quo Warranto^ 
Charter. 

Co{b« 

Where no more than damages^ 10, 11, 

Where in replevin^ 57 

Defendant in replevin mull pay them 
for not going on to trial, 61 

If lefTor of plaintiff in ejeflment die, 
cannot proceed without giving feca* 
rity fbi* cbfls, io9 

Where colls in dower, 117 

In aflion on 5 EIm. plaintiff* (hall pay 
co(ls> though he would not be ins- 
tiled to them if he recovered, 194. 
Where plaintiff" a common informer 
fhallgivc fecurity for cofts, 196, 197 
On traverfing the return to a mandamus^ 

203 

In que luarrante^ 2 1 1 

Where plaintiff u intitled to cofts or 

not, 32g 

Where judge certifies trefpafs to be 
malicious, full cofts, 330 

Where defendant fhall have cofts, ////. 

Where fcveral defendants, and one ac- 
quitted, 331 

Where cofts in wafte, tithes, fci, fa. 
or prohibition, ftid. 

Where executor pays cofts or not, 331 

A a 2 Whtr# 
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Where and what oiHcers dcfeodant fiiall 
have coils. Page ^^z 

In adions by informers or party griev- 
ed, 333 

Where profecutor intitlcd to cofts on an 
indidlment, Ji^J* 

Where defendants in informations, or 
actions on penal ftatutes, arc in- 
titled to colls» /^/V. 

Where ftot, 334 

No cofh on traverfes of inquifitions. 

Ibid. 

^Vhe^c doubled, Ihid, 

How afTeiTed wliere pleadings are dou- 
ble, 334» 335 

Where there is a fpecial jury> 335 

One defendant gave the plaiiitifFa ge- 
neral releaic, after cofts of nonfuit 
taxed, and he was obliged to pay the 
other defendant's (hares, Ihidn 

Each defendant is anfwcrable for the 
whole, I hid. 

Plaintiff fhall have but onefatisfaction, 
and if he take it twice, the court will 
relieve, 336 

Cofls on feigned iffiie, JUd, 

Cofts of one fuit, where deduced out 
of cofts of another, II iJ^ 

Cofts on judgment as in cafe of non- 
fuit, or for not goingon to trial, IhiJ, 

Cofts in falfe imprifonmcnt, 24 

Courts, 

Deteraiination of one court having 
competent juiifJiciiun is conciufive 
in ah others, 244 

But the matter muft be cetcrn^JncJ ex- 
direcio^ 244, 245 

Sentence of ecclcfmftlcal court, where 
a marriage i.. in qucllion, 1 13, 244 

Sentence of a conncil of A\'ar, conclu- 
iive in an adlion of a/uiult and but- 
tery, 244, 19 

Sentence of foreign p.vlmlralty court, . 

conJeinning a ftiip a*^ Lriglijh |ro- •' 



perty, conclafive In an a^ion oil t 
policy of afTurance, P^g'^ >9i 244 
A conviction in a court of criminal jo- 
rifdidlion is conciufive evidence of the 
fad in a court of civil j luifdidion, 

245 
Aliter in cafe of an acquittal,- liU, 
Rolls of a court baron good evidence, 

247 
^et al/o Chancery and Records* 

Covenant. 

What words make onc>. 156, 157 

What not, ////. 

^y what deed. 157, i^l 

When it amounts to a releafe, 157 
Bond to perform them 162, 163 

When it extends to a leaie of goods. 

Joint or feveral, - 157, 158 

Where joint and feveral, though the 

words are only joint, Ihii. 

Defeafance to one is (b to all, 157 

For what the a^lion lies, 156, 157, 161 

By whom to be brought, 157, 158,161 

By or again ft an executor, 15S, 159 

Covenant real, 158 

When it dcfcends to the heir, Ihid. 

Executor (hall bring an action fori 

breach in the teflator's life-time, 

tho* the covenant is with the tcftator 

and his heirs, Jtii* 

When it extends to an aftignce, 159 

How loi'g he is liable, IhiL 

Who may be charged as afligncc, Ihid. 

When grantee of reverfioa m-y take 

advantage of it, iJ>o 

Grantee may bring the a^ion where the 

covenant is made, or where the lani 

lies, 160, iS"!. 

How to be conftrued iM 

Covenant for quiet enjoyment how con- 
lirucu, 161 

^vhIt . 
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What covenants within 52//. 8. Page 

i6o> i6l 

When repealed by a fubfequent aft of 

parliament, 161 

When void becaufe the principal is, 

162 

Leflee muft pay rent tho* the premi/Tes 

are burnt down, 1 CS 

What is a breach, and how far necefTary 

to fet it forth in an adion, 161, to 

166 

Where it furvivcs, 1 58 

Where two things are to be done, one 
by each party, and there is not mu- 
tual remedy, the plaintiff muft (hew 
performance on his part, 165 

But where there is mutual remedy one 
muft perform, tho' the other does 
not, 6 J 

What is a fufRcient performance and 
how to plead it, 164, 165, 166 

What may be pleaded in bar, Ibid^ 

For non-payment of rent what may be 
pleaded, 165, 166 

Where fome good and others bad , 172 
How to plead, lie, when one joint-co- 
venantec fues or is fued, 157, 158 
Tenants in common muft join, 158 
Releafe of all demands does not releafe 
a covenant before broken, 166 

Entry into part, docs not fufpend cove- 
nant to repair, 1 65 

Covin. 

Where it may be given in evidence, or 
not, «57 

Criminal Converfation. 

See Adultery, 

CuftonfL 

See Prefcription, 



Cuftoms. 

See Seizures, Cafe. 



D- 



Damages* 

Joint or feveral. Page 15, 20, 94, 9^ 
Incrcafeof, by the court, * 21. 

What evidence in aggravation of da- 
ro^gcs 7, 10, 27,89 

Writ of inquiry ofji 20 

What evidence in mitigation, 5, 9, 27, 

59^ MS 
Special damages not given in evidence 

unlefslaid, 6,7,21 

Wher^ damages in dower, 116, 117 
Where and what damages in qaare im* 
pedJ^ 123, 125 

What recoverable in debt i jg 

If the phintifF have once recovered, 
be cannot afterwards bring another 
adlion for fubfequent ijpecial dama- 
ges* 7, l^ 

Day, 

Only form in a declaration^ 33, 65, 86 

209 

Death. 



What is evidence of. 



Debt. 



247, 249 



For what it it lies, 167, 168 

In the delete and detlnet^ or detinet only, 

i63, 169^ 17 

Aa3 What 



INDEX, 



What plaiotlflTmaft (hew in debt for 
( axqerciameDt. fage 167 

Defendant may traverfe the pre(ent- 

ment, IhiJ* 

On bond, how breaches affigned, i6a 
Co an award bond, 163 

Difference where brought on a fingle 

bod, or a bond with condition, 168 
For money payable by inflallaients. 

On a policy of infurance 1 67 

By or againft an executor, 1 69 

Againft an heir, 169, 175 

What ^lay be given in evidence by him 

on riius per ^tfcent^ 175 

Againfl a iheriff for money levied, 

167, 168 
!riiis is not within the ftatate of limi- 

tations, 1 68 

On judgment fuggeftinga ^ftwfta'vitf 

when it will lie^ and where to be 

brought^ 169, 178 

Where it lies on ftatute, and by whom 

to be brought, 168, 195^ 196 

What the proper plea, 1 69, 1 70, 171 
What evidence of a d^vajia^vit^ an^ at 

what time, 169 

Where payment may be pleaded, 162 
Where given in evidence, and what is 

evidence on it, 173, 174 

How the declaration mud be prr.v- .. 

What fliall be faia to be a variance uc 
tween the con(ra^ or bond declared 
on, and that proved, 169 to 173 

Pn nQnjftfa3um^ what proof is nccef- 
fary by the plaintiiF, 17 1 

What defendant may give in evidence, 

17O' 17'. 17^ 
To avc^id a bond by (hewing it was made 

on a condition, the condition muft 

* . • « . 

be Ihcwn in writing, 373 

Where prerumption of payment not 

good OD John f fiJdfiemm ^ja. 



Set-off*, fsge 17S to 181 

When a nmitiiur may be entered for 

part, and jndgment for the reft, 171 
Where a verdid may be againft one de-t 

fendantonly, 188, 189 

Extin^oiflunent of a deb t^ 182 

Pcccipt, 

For what the adion lies, }• 

Ad ton on the cafe, in nature of, Ihii^ 
What plaintiff rnvfi, prove« 30, 31 

Deed. 

Kaznre, interlineation, or tearing off 

the feal, 171, 172, 267 

Where profert neceffary, Z49 to 254 

Whei^ not 25Q 

How dee^s given in evidence, 2501 

254, 267, 265 
Where dee^ need not be (hewn in plead- 
ing. ^50, 251, 251 
Void or voidable, 177 
Cafe will not lie where th^re is a deed^ 

^xemplificatipn of ^^^^ not ^vidence^ 
Where inrollment Is evidence X29» 

Where a copy, abftra^, or parol evit 
dence of the contei^ts^ good, 2^4, 

Deed to lead the nfes of a fine or re- 
covery i^ad wit)^>nt proof of it's bo? 
ing executed^ 259 

Where the counterpart 15 evidence, 7^/i. 

Where a deed from lt'$ antiquity may 
be given in evidence without prooif 
of execution, ihiJ. 

Where a deed may ^)c giVcp in evi- 
dence though the fe^ be torn of^ 

167, i63 
Deeds muft be ilarapedj 269 
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Defcafancc. 

When it muft be made, Pagt 157, 158 

To one, is a defcafance to all, Ihiii, 

Where one deed fhall be taken to be a 

defcafance to another. Ibid. 



Dc injuria fua propria. 

When de injuria /ud propria abfque tali 
cau/a a good replication, 19 



Delivery. 

What alters the property, 35*3^ 

May be from one parcener to another, 

262 



Demand and Refufal. 

When evidence of a convcrfion, 33, 

44* 45 

When not, 45 

Where nece/Tary before bringing an 

adtion« 151, 163 

Demurrer. 

To evidence where proper or not, 313 
The form of it, 3«4 



Departure^ 



What is. 
What not. 



163 



Depofitions. 



In chancery, where evidence and how 
proved, 2 29» ^39 



In other courts, or before other per* 
fons. Page 242 

Detinue, 

For what, and againfl whom it Hes^ 

49.50 
By whom it may be brought* Ibid* 

By hufband and wife, Ibid» 

Againfl them, j2 

Property in the plaintifT, 50 

Pofieflion in the defendant mud be 

proved, 5 1 

How the declaration mud be, 50 

What the plaintiff muft prove, 5 1 

What the defendant may give in evi* 

dence. Ibid. 

If the jury do not find the value it fhall 

not be fupplied. Ibid. 

Devaftavit. 

What is fuch and how to be proved, 

141, 169 

Dcvife. 

See Will. 



Difcontinuance. 



What is. 

By the hufband, 

l^y the wife. 



53*99 
100, 101 



Diftrefs. 

Where and in what way it may be fold* 

82 
For what rents, 54, 55 » 

By executors, 56, 57 

By hufband after wife's death, 56 

By tenant pur auter vie after the death 
of cejiuy que vie. Ibid* 

For damage feafant^ 61 

Aa4 If 



INDEX. 



If diflrefs domige feafant efcape or die* 

when an action lies. Page 84 

For poor's race, when it may be made, 

and of what, 82 

Where a-jeria caruza may be di- 

iirained» Ibid* 

Where a fecond diflrefs may be taken 

for the fame thing. Ibid, 

Where a diflrefs may be after fccurity 

taken for the rent, 182 

Treble damages or. refcous, 62 

What adion for exceffive diftrefs 82 
What a^Uon for irregular diftrefs. 

Ibid. 

When may break open doors to diftrain , I 

Ibid. 



Doomfday-Book. 

Evidence what is ancient demefne 248 

Dower. 

Damages thereon, n6, 117 

What feifin is futiicicnt to intitle the 
wife, 1 1 8 

Where a demand mud be made, or 
how dlTpenied with, 1 17 

What a gof>d pica. It id. 

Where defendant may or may not 
plead detinue of charters, 117, 118 

What the wife may give in evidence, 

118 

What the jury muft End, 1 16 

Tenant mull pay the whole mefne pro- 
fits from the death of the hulband, 
though he have not been in pofl'ciTion 
half the lime, 1 1 7 

Drunkennefs. 

Where good evidence to avoid a bond, 

171, 172 



Durefe* 

What is fach, Prngt ijj, I75 

Duty. 

Adllon for mifbehaviour is, 69, 70 



E. 

Earneft. 

The effca of it, ja 

Ecclefiaftical Courts. 

Sei Courts. 

Ejcftmcnt. 

For non-payment of rent 56 

How fucha^lion flaid, 97 

For what it will or will not He, 9Q, 109 

For a mine, and what is evidence of 
pofTefiion, 102 

Leffor muH have a right of entry, and 
lay the demife after his title, 105, 

106 

A pofthnmoas fon may lay the demife 
back to the father's deaths 10; 

Where an adual entry is necefTary, the 
demife mufl be laid after the entry, 

103 

Serving declaration on tenant in pofv 
feflion, 97 

Where there are feveral tenants the de- 
claration mufl be ferved on each, 98 

Tenant mull give notice to the land- 
lord . 9 J 

Landlord may make himfelfdefendantt 
but no one elfe^ Jtid^ 

If 
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If landlord is defendant the plsuntifF 
muft prove the lands in the poileffion 
of the tenant P^^iio 

Entry into part a good plea puis dar^ 
reign continuauctf . 97 

If premifTes vacant, 9^^ 

Where the premiffes (hall be faid to be 
vacant or not, 97 

Rule general or fpecial to admit a de- 
fendant, 97 

The defendant may put the plaintiff to 
prove his poITeflion^ no 

When the plaintiff muft prove what 
lands are in each tenant's poiIeffion» 

97* "^ 

If the leflbrof the plaintiff die, cannot 

proceed without giving fccurity for 

cofts, 98 

Ejedment for a church, how a curate 

may defend, 99 

Jiow if fome defendants confefs and 

others not, 98 

When a material witnefs is made defen. 

dant, / /< 

How a corporation aggregate, plaintiffs 

muft proceed, Uid. 

Jf lefTor an infant, he muft give fecu- 

rity for cofts, 1 1 1 

So if lefTor refide abroad, Ihid. 

Where the plaintiff is a devifee, what 

is to be proved, 102 

Where an adlual entry is to be proved, 

. 102, 103 
What is an a6lual entry, Ihid, 

Poffeffion evidence of a fee 103 

Twenty years poilefiion a title. Ibid. 
Where not, 1 02 

What is evidence of fuch poffeffion^ 

Uid. 
What a poffeflion within the ftatute of 
limitations. Ibid. 

By grantee of a rent charge, 104 

By conufeeof a ftatute merchant, Ibid^ 
What he jnuft prove, 1 04 

By tenant by eligit^ Ibid, 

What he niuft prove, Ibid. 



On judgment recovered againft an heif. 

Page 104, 105 

For a reftory what to be proved, 105 

Oufter laid before title accrued, but 
held welt, 106 

Not neceffary to allcdge plaintiff's titl© 
for the exaft term which it is, for if 
he has a right to recover the poflcf- 
fion, that is fuflicient, though it be 
for a lefs time than the leafe is aU 
ledged to be. Ibid* 

But if there be feveral leffors, and it is 
laid quod demijerunt^ muft (he«!^ fuch 
a title in them that they might de- 
mife the whole, 107 

May be brought by one tenant in com- 
ma a againft another, 109 

What is an ejr dment of one tenant in 

common by another, 109, 110 

Cottage, ejedmcnt for it, and what 

evidence is neceftary, IP3, 104 

Confeifion of leafe, ifTr . fufficient in all 

cafes but a une with proclamations. 

Receipt of rent by a ftrangcr is no evi« 
dense of pofleffion, 104 

When the declaration is amendable, 

106, 107 

How to be brought by joint- tenants^ te- 
nants in common, or parceners 107 

Where brought for a forfeiture of a 
copyhold, 107, 108 

What to be proved, /W, 

Where brought by a bifhop for a for- 
feiture committed during the vacan- 
cy of the fee, 107 

By affignec of a mortgage, 108 

By aflignee of an adminiftrator, and 
what proof is fufficient for him. Ibid. 

Where lefs proved than declared for, 

109 

Where the premifes do not lie all in the 
parifti laid. Ibid. 

Outftanding terms and mortgages, 
where good evidence or not, no, 1 1 1 

Re. 



INDEX. 



Itecoveiy in trover no proof of pofleffi. 

OD, Page 33, 102 

What an abatement of the fait, 98 

Difcontinaance, a bar, 99, 100 

Where fecority mufb be given for coils, 

98, 1 1 1 

Cofts of former eje^ments m aft be paid 

before another is brought, 1 1 1 

So tho' the hr^ be brought by hufband 

and wife, and then the hufband die, 

and the wife bring it alone JbiJ. 

Of a writof error, 1 1 5 

Staying proceedings, 97, 1 1 1 

Where defendant may retrad his con- 

feffion for part after verdid againft 

him, Jhid^ 

Anions for mefne profits, 87 

Where the plaintiff ihall pay cofts, tho* 

part be 'found for him, 1 1 1 

{Mortgagee not to be made defendant 

unleis be has received the rents, 96 

Election. 

Of member of a corporation, what good 

208, 209 



Elegit, 
Title by it how proceeded on. 

Entry. 



104 



Where an a£lua] entry is neccffary, and 
what is fufiicient, 8, 102, 103 

Entry into part, pending the adion, a 
good bar 97 

Entry into part is a fufpenfion of rent, 
but not of a covenant to 7epair« 165 

What i;i a waiver of a right of cntr}', 

96, 97, 109 



Efcapc 



Voluntzry or 'i^'g'ic 
Acuca fvr i;^ 



*!-' 



£5 to 6f 

67 

6x to 63 ' 



A gainft whom brooght« Pmgg 64 1069 
What muft be done to charge the mar^ 
flial, 67 

Where the adion is to be laid, Ihid. 
Howtodedare 641069 

What evidence, 64, 66, 67 

A^on for efcape of ha/band and wife, 
evidence that the hoiband only was 
taken in execotioa and efcaped, 
good, 299 

If baron and feme both in execndon^ 
and feme only efcape, ^tQknx lies, 65 
Retaking, how pleadable, 66^ 67 

Excnfe what, Ihid. 

Where debt or cafe the proper remedy, 

68 

Jury not obliged to give the whole 

debt, 69 

By an hnndred, dH 

Reicous, where it is or Is not an ezcofr* 

63,69 
In a voluntary efcape, the party escap- 
ing is a good witnefs, 67 
Not within the ftatute of limiutioos, 

69 

Eftoppcl. 

When, 118, 170, 251 

Where the jory are efiopped, or not, 

298 

Eftovcrs, 

A<^ion for not leading foffident, 8j 

E(lray« 

When it may be D(cd. t\ 

What action for uiing^ //•/. 

Trover fur it, jj 

Eviaion. 

Sa Kent ajid coveoant^ 

Evidence 



INDEX. 



Evidence. 

\7hat length of time fufEcient to found 
a prefamption of a grant upon» ^agt 

75 
Any thing may be given in evidence 

that deflroys the right of adtion, 78 
Cafe for beating a horfe fir qwi he loft 

the ufe of him> defendant may give 

in evidence that the beating was law- 

fal, Ihid. 

What evidence fafficient on an indiA. 

ment for perj ury» 238^-9 

Where the oje^ion of Ris inttr alios 

aSa (hall not be allowed, 232 

)4uft give the beft evidence that the 

nature of the thing is capable of, 

293-4 
Hearfay in general b no evidence, 294 
Where it is evidence, ^9\"S 

Ko evidence need be given of what is 

agreed by the pleadings, 298 

Where the fpecial matter cannot be 

taken advantage of in pleading, it 

may be glvei^ in evidence, 298—9 
}f the fubdance of the ilTue be proved, 

it is fufhcient, 299 

J^or evidence of particijlar things, or in 

particular adions, fee the feveral 

^eads. 

Examination, fee pcpoiitions. 

Exceptions^ 

fr#Bill0/ 

Exemplification* 

Se^ Recoi ds and Deeds ^ 

^Execution, 

What good, 91 

By/. /ii. what goods maybe takeo,/^iV. 
|*'rom wba( time it binds, /^|V. 

How the iheriff fi|oqld execute it, Ihii* 
^y levari what goods mz."^ be taken. 



If action brought againft a wonwl 
who- marries pending the fttit> execa* 
tion (hall be agdnft her by her 
inaidenname, Fm^fxx 

Executor* 

\Vhat belongs to the executor, what to 

the heir, 34 

Adminiilration by whom to be granted 

Where an adlion againft an executor it 
to be brought, *77— ^ 

Not liable in detinue without apoflei^ 
fion in himfelf, 50 

What is evidence of adminiftration be* 
ing granted, in cafe of a third peribn* 
or of the adminiftratm* himfelf, 108 

Executor ie/on tort^ who is chargeable 
as fuchj and of aftions againft him» 

What he may give in evidence, Ihid. 

Aflent to a deviie of a term, where ne- 
ceiTary, and how to be proved, loa 

How to declare for rent, partly due in 
teftator's time, and partly in his own* 

A£lion by the executor of an attomef 
for fees, 14$ 

4Jfumpfit againft an executor, 149 

What muft be proved in fuch adions» 

140-1 

Covenant for or againft him, though 
not named, tjt 

How he ihall plead, 141 to 146 

Plene admiui^rqyit what is evidence oa 
it. Ibid. 

Creditor may be a witi^efs on fuch piesp. 

Ihi/^ 

What judgment on fuch plea where af* 
fets are found to part only« 141 

If judgment of ailcts quamJo^ &c. be 
taken againft anaxecutor, the plaia* 
tilF cannot afterwards give evidence 
of affets come to his hands before 
judgn^^nt ^ oravp a devajlava, 169 
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If he fuffers judgment by default, that 
is a confeifioii of aflets, aliter in cafe 
of cognovit. Page 142 

Of pleading debts of a higher nature. 

Where he will make himfelf liable, 

141,144- 
Pir fraudtm, what is evidence on it,, 

14>» V4* 

Of paying debts of an inferior nature, 
where not a de-vaftavlt , 178 

What funeral expences allowed againft 
a creditor, H3 

When bound by the ftatute of limiu- 
tions,when not, 148 to 150 

On ne unqun ixicutor what is evidence, 

143 

What evidence neceffary to prevent an 

executor di/on tort from retaining, 

H3 

Where he may retain 1 44 

What is aflets, or not, 1 40- 1 

What is evidence of alTets, and how the 

defendant may difcharge himfelf, 

140 to 146 
Where chargeable beyond aflets, 14+ 
They may indorfe notes or bills, 273 
In debt by or againft an executor how 
todeclare, 168-9, 177-8 

What is evidence of a perfon's being 
executor, 246 

Where he pays cofts or not, 3 3 1 

Where adminiftration is void or void- 
able, 141 



Extent, 



llowtobe proved. 



225 



Extinguilhment. 



Of a debt, what is. 



155, 182 



Faftor. 

Becoming a bankrupt. Page 42 

Where a merchant muft come in under 

a commiflion, or not, 42, 43 

Not anfwerable for goods at all events 

71,130 

Mufl fell for ready money, 1 30 

Anions by or againft his principal for 

his dealings, Ih:d. 

Falfc imprifonment 

Whatisfuch, 22 

Aftion for it, Ihid, 

Juftification by an officer, or in his af- 

fiftance, 23*^3 

Juftification by juftices of peace or per- 

fons afting under their warrant, 23- 

24 
Who may plead the general iffue. Ibid. 

Cofts, J^i^^ 

Limitation of adlion, 22, 24 

Falfc Return. 

See Mandamus. 

Farrier. 

Where an aftion lies againft him, 7J 

Fenie Covert. 

See Baron and Feme, and Execution. 

Fidtion of Law. 



And relation. 



88,137-8 

Fine. 



INDEX 



Fine. 

What entry avoids it. Page ioi» io2» 

103, 87 
How proved, 229 

How proclamations proved, /^V, 

Fixtures. 

What removeabk, and by whom, 34 

Forfeiture. 

Who may bring an ejc<5lment for it, 
and what muil be proved, icy 



Form or Subftance. 

What is fo in a declaration. 



Formedon. 



65 



115 



Franchifes. 



What may be claimed by prefcription, 

212 

Not lofl by acceptance of a new char. 
tcr 213 

Frauds. 

Statute of, and cafes on it, 263, to 

267, 279, 280 
When examined at law, 263, 266 

Has not altered the manner of ple;*d- 

ing, 279 

What contrails arc within the att, 

Scv Execution. 

Fraudulent Conveyance. 

What fo within 13 EI/z, 257-8 

Who may take advantage of it, 258 
What within 27 EIjx. 260 

What conveyance by a bankrupt is 
fraudulent 261 •• 2 



G. 

Gaming. 

A6Uon on note for money lent togame> 

Pjigi 274 

General Iffuc. 

What in general is evidence on it, 298 



Glebe. 

What is evidence of the extent of It, 

24S 



H. 

Hand Writing. 

See Writing. 



riearfay. 



Where evidence 



«33» 294, 295 



Heir. 



What belongs to him or to the execu- 
tor, 3^ 

When to declare againfl him fpecially 
as collateral heir, 1 76; 3^0 

Plea of riens per defcent, ^7$"^ 

How plaintiff may reply, 1 76 

What the heir may give in evidence on 
fuchplea, »75> 299, 300 

Where one takes by dcfcent or devifc, 

ITS' -6« 

Iflue on the fufficiency of the lands de* 

fccnded, is bad^ 75 

What 
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WbacuafletsiiihttkuiJr. ^^^^171, 

Of dijflSnmr jadgmsats againft iuni, 

Bjr wbat coreoanc boand or ihall take 
advantage, I58--9 

Heralds' Office. 

Their books are good evidence to pnnre 
a pedigree, 248 

Hiftorjr. 

General, where good evidence, /&V. 

Hue and Cry. 

Adions on (latnte of, 1 84 

For what robbery it lies, /3/V. 

What handled anfwerable, /^V. 

For what fum, 1 86, 1 87 

Who may be a witne(s, 187 

Who may bring the adion, i^V. 

Robbery need not be proved at the 

place where laid, Uid. 

What rooft be done previoat to the 

bringing the adion, 185 

What muft be given in evidence, 1 84, 

1 86-7 
If one of the offenders taken, 187 

But this mud be pleaded, /^/V. 

Negligence of frefh fait in another 

coanty, JStJ. 

Limitation of adion^ ///V. 



ImpropriadoiL 



X. 

Jeofails, 

Jmprironmcnt, 

S4e Falfe« 



320 



riow proved. 



^H'Hf 



Indidment. 



Or proceedings on it, no evidence on 
an appeal, .. 243 

InfimL 

He mnft not refoie to make afEgnneot 
of dower, 117 

How to take advantage of infancy in 
debt, 172 

If he ratify his promxfe after fall age» 

If he give bond nnder age, and pro* 
mife at full age, this is not good. 

Infancy may be given in evidence 00 

nmiaffuMffit^ 154 

When chargeable for money lent to 

buy neceflaries, Ihii. 

For what neceflaries chargeable, lUi. 
His deed voidable only, 172, 177 

May take advantage of a promife made 

to him, 155 

Not prejudiced by his guardian's an* 

fwer in chancery, 237 

Cannot be an informer, 196 

If leflbr of plaintiff in eje^ment, maft 

give fecurity for cods, 1 1 1 

What contrads he may rnake^ 15 c 

Inferior CourtSt 

How officer or party muft jnflify nnder 
the procefs of it, and how the plain* 
tiff may reply, 83 

If they hold plea of a thing done out 
of their jurifdi6lion, the whole pro- 
ceedings are void, 6j 

Information, 

{a ja0 viorranff fee fn^ mtfftrmnfi. 



INDEX. 



Inn-keeper. 

Vhcn anfwerablc for the goods of 

gucfts, ^ Page 73 

What proof neceflary in fach adlion. 

Ibid. 
Where an a£lion lies againft him or not, 

. IbU. 
Where he may retain till paid, 45 

Inquiry. 

Where the writ may be granted or not 

after verdidt, becaufe no damages 

given, 58*203 

In replevin after nonfuit, 57> 5^ 

On the execution of the writ the judge 

is only an ailiftant to the (herilF, 58 

Inqucft. 

Of office, 215,216 

When evidence, and how proved, 228 

InroUment. 

Sit Deeds. 

Inlpeftion. 

Of corporation books, at what time 
granted, 210 

Infolvent Debtor. 

What is good evidence on a plea of 
thcad, 173 

Infurance. 

Su Policy. 



Intcreft. 

To what time the plaintiff fliall recovet 
lU Fagc 275 

Inventory. 

Copy of it when evidence, 140 

Taken by (herifF on execution, good 

evidence of quantity and quality of 

goods, 249 

Joint and Several. 

Where aflion (hould be one or the 

other, 5, 152, 157, 188, 202 

Contrad, where fo^ 258, 208 

Joint-tenants 

PofTeHion of one, where of both, 34, 35 

102, 115 

When one may bring trover againft the 
other, ^ 34, 35 

When againfl another perfon, 35 

May join in a leafe to bring an eject- 
ment, 107 

Where jointenanc)' muft be pleaded or 
given in evidence, 3 c 

Iffue. 

What evidence will maintain it, 55, 58 

59» 65, 66, 75,76, 257, 258, 268, 

299 to 303 

Where well joined, 300,301 

Where the fubftance is proved, it ir fuf- 

ficient, 299 

So where the fubflancc is foand by the 

verdidl, 65 

On whom the proof lies, 297 

Where the Iflue are bound bv a reco- 

very againft tenant in tail, 230 

Iflue on the fufficieny of lands defcend- 

ed to «n heir, is bad, 1 'j6 

Judgme nc 



INDEX. 



Judgment. 

Where a party mutt (hew h in a jafti- 
fication in irdpafs, Pa^e 22, 84 

Where erroneous, and where void, 65, 

82,83 

Difference between erroaeoos and void 
judgment^ i^/V. 

Where a (heriff mud (hew it, 9 1 

Where it is evidence iho' between dif- 
ferent parties, 231, 244 

Where it (hall bind from the time of 
filing the original, or only from the 
timeof judgment given, 105 

J uilgment in one action where a bar ro 
another, 49 102 

Againft the heir how far it (hall bind, 

104, ic; 

What judgment Cisll be given againil 



him. 






Jury. 



Special, where and how granted, 304 

I'he party applying for a fpecial jury 
fhall pay the colb, unlcfs the jndge 
certify, 305, 335 

Challenges, J6iu. 

Cannot be a talcs granted on indicl- 
mcnts or informations without a war- 
rant from the attorney general, 305 

Who may be jurors, 306,307 

How the jury raufl behave after they 
are fworn, 30S 

What mi(behaviour will avoid the vcr« 

dia. 

Where they arc bound by eftoppcl, 

258 



L. 

X^andlord. 

What things belong to him or tlie tc. 
nant on quittingt 3<}. 



Where he may bring ejed men t without 
notice. Page 96, 97, 177 

What is a confirmation of a leafe, or 
not, Li J. 

Where he may juftify entering the pre- 



mifes. 



85 



Lapie. 



If the ordinary :s not named in the wrifi 
a lapfe incurs, aJiUr if named ^ 1 24 

There mn(t have been an aflual (jir« 
turbance, or lapfe will incur tho' the 
ordinary is named, lh:i. 

At what time the lapf^ fhall incor, 

How the fix months (hall be accounted, 

Latitat. 

To take advantage of time of fuicgit 
out to ouft a plea of the flat ate of 
limit;;:ion5, it mnll be replied and 
(hewn to be continued^ and cannot 
be given in evidence, 1 5 1 

May be the comencement of a full, 
or only to bring the party into court, 
and in the lad cafe may be fued cot 
before the caufe of aflion accrued ; 
but if the plaintiff reply it was acorn, 
mencement of the fuit, the defen- 
dant may rejoin non ojf^mffit before 



fuing it out. 



IhiL 



Lcafes. 



I 



Where acceptance of rent is or is not 

a confirniaticn, 96,177 

Parol when good, 177 

Where a leafe to an infant is void, or 

voidable, li.i. 

Made by an attorney, iiii. 

Difference bet^'cenleafes for years and 

at will, 84, Sj 

^et Void and Voidable. 

LegacVf 



INDEX. 



Legacy. 

When aiTumpfit lies for it, Fagt 1 3 1 

Legitimacy, 

What is evidence of it, 111,119 

Rcgiller good evidence, 247 

How long a woman may go, 1 14 

Second marriage whilft the fird fubfid- 
ing, void without divorce. Ibid, 
Evidence of father or mother, 247, 287 
Inability^ evidence, 113 

Sentence of eccleliaftical court annul- 
ling a marriage^ concluiive, 113, 

Rule not to baftardize after death, 
holds only between hafiarJ eigne and 
muliere pui/ne, 1 1 4 

Letter of Attorney. 

See Attorney. 

Levant and Couchant. 

Where commonable cattle muil be, and 
what is fo, 59 

If ifTue is taken on it, all mud be 
proved fo, 299 



Levari facias. 

What to be levied on it. 

Libel. 



9> 



When the defendants may juftify or 

give the truth in evidence, 8, 9 

Where variance material, 6 

What is proof of a publication, 6, 7 

Limiution of Actions. 

Where the plain tifFor defendant are be- 
yond fea, the ftatute don't run 1 50 

What are merchants accounts within 
th« exception of the a£l, 149 



Where' an executor is not bound by the 
fix- years. Page 150 

If the plaintiff would take advantage of 
the time of fuing out the latitat to 
ouft this plea, he muft reply it, and 
(hew it continued, and cannot give 
it in evidence, 1 g i 

If the writ is not fued out within the 
year, though the teftc be, yet it is 
not fufficient, 19^ 

What is the limitation in difierent ac« 
tions, fee the feveral heads. 



Livery of Scifin. 



See Seifin. 



Local and Tranfitory. 

What is, and where to be proved, 5, 

^o* 23, 46, 64, 160, 161, 170, 

^77> '78, 195- 
How pleaded, 99 

Lunatick. 

When it may be given in evidence, 

17* 
How to traverfe the inquifition, 315, 

2\6 



M. 
Maihem. 

What is a j unification, 184 I9 

May be viewed by the court, and da* 

mages increafed, 21 

Juilified by an officer of the anry, 1 9 

Bb Mali- 



INDEX. 



Malicious Profecutioo. 

In what cafis the idion lies, Psgew, 

11. I) 
Lies HOC till the firftadion detenmned^ 

Sxpence liHncieot giouud. Ibid* 

iJowr the plaintiff muft dedtre in an 

aSioa for nalidonlly holding to bail, 

la 
What the plaintiff mnft prove, 1 4 

When expreft malice to be proved. 

Ibid. 
What evidence for the defendant, 4hid. 
Probable caafe a good excafe Ibid, 
Adion againft ierend, and one found 

guilty. Ibid. 

What the defendant (wore on the In- 

didmeat when evidence, I4> 15 



Mandamus. 

In what cafes it lies, 199, 200, 201 

What a fafficient ground for granting 

it, Ihid. 

Where one writ lies to feveral perfons, 

200 

One writ will not lie to reftore feveral 

perfons. Ibid, 

When granted in the firfl inftance, 

200, 201 
To whom to be directed, 199, aco 
What a good writ, 204 

When to take exceptions to the writ, 

205 
How obedience to be inforced» 201, 

202 
What a good return to the writ, 205 

to 209 
How to be made, 209 

Remedy for a falfe return, 64, 202 
Adion muft be brought in AT. B. 203 
Who may remove a member of a cor- 
poration, and for what caufe, 205 

to 209 



^Ticre the par^ may traverfc the rr- 
torn, and hare an adion too, 

Fmgt 203 
Error lies on the traveric, 204 

What is good evidence on the travcrfc» 

209 

Mi(homer in the writ, how taken ad- 

vanuge of, 205 

Manor. 

What is evdience of the extent of it. 

Marriage. 

Proof of. 28. 112, 11$ 

What marriages good now, 113 

Adion for breach of prom iie of it, liei 
for an infant, 155 

When it muft be according to the cere- 
monies of the church of EngloMd^ 

2«, 113 
Sentence of ecdefiaftical court, conc'a- 

five whilft unrepealed, 113, 244 
Where not, 244 

Where the parties are pot to prove all 

ceremonies or not, 1 14 

Conviftion for bigamy good endcncc, 

Of the plea ne unquis accoupU^ 118, 

136 

Promife of marriage not within the 
ftatute of frauds, 280 

When the legality of the marriaft 
comes in qneftton, 118, 245 

Father cr mother good witneffcs to 
prove the marriage or accefs, 187 

How to be tried, 113, 1 18 

Regifter, or t copy, good evidence, 

^7 



Mstte 
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Maftcr and Servant. 

Againfl which the aflion may be 
brought, Pagt 47, 70, 1 32- 3 

Servant may juflify an aflault in the de- 
fence of his mafter, 1 8 

But not the mailer in defence of his 

fer van t. Ibid* 

Where the mafter or fervant may bring 
an a^iion, 70 

Mader may have an aflion for the bat- 
tery of his fervant, 18, 77 

Or for digging a ditch into which his 
fervant fell and broke his leg, 'j'j 

Where the mafter is anfwerable for his 
fervant, 47, 70, 77 

Mafter may have an aflion for money 
received and given away by the fer- 
vant, 35 

Where a fervant is juflified by kis maf- 
ter's orders, 47 



Memorandum, 

Though it refers to a time before the 
caufe of a£lion accrued, yet it is no 
cauil; of a nonfoit, 17, 137 

When and how cored. Hid. 



Merchant. 

What are pierchants sccounts within 
(latute of limitations, 149, ijo 



Mcfhe Profits. 

A£tion for them after ejedlment; 87 

Cofts of ejedment recovered in fuch 

ji^on, $9 



li brought by the nominal plain tiff the 
court will flay proceedings tilhfecu* 
rity given for cofls, Pagt 89 

What to be proved in fuch a£iion, 87 

For what time plaintiff is in titled to re- 
cover, 87, 88 

Limitation of adlion. Ibid. 

Mifnomer. 

Of a corporation in a mandamus, hoUr 
to be taken advantage of, 905 

Modo and Forma. 

Where of the fubflance of the i/Tue, or 

not, 300, 301 

If it is, it mud be proved, 300 



Modus. 

To what it extends. 
What is evidence of it. 

Monopolies. 

Rules concerning them. 



J91 
^36 
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Monftrans de Droit. • a 15 
Mortd'anceftor. 

Aflize of, 12« 

Mortage. 

Zii Bankrupt and Fraudulent Convey- 
ance. 



Moveables. 



What are. 



34 



Mutual Debts. 



Wkit ait fuch, 1 5^8, 179, 1 ?o, 18 1 

B b 2 Navy 



INDEX. 



N* 



. I 



Navy Office. 

Regifter of> good evidence of a death » 

Page 249 

Nc Admittas. 

When to be fued out, and what ufe it 
is of, 1 24 



Negative. 



Where to be proved. 



297 



Negligence. 

See Cafe. 



New Affignment. 



Where neceflary. 



^7^9^ 



New Trial. 



At what time to be moved for, 325 

For what caufe, 326, 327, 328 

Cannot be on part of the record, or for 

one defendant only, 326 



Nil Debet. 

When a good pica, 169, 170, 171, 

176, 177 
What is evidence on it. Ibid. 

Nil habuit in Tcnementis. 

When a good plea or not, 190, 170 
When to be given in evidence 177 



Noftanter. 

Writ of. Page z\j 

No cofts, 334 

When and what to plead to it, 317 

Non Dimific. 



Where a good plea^ 



170 



Non Tenure. 



Muft be pleaded in refcons, 62 

But may be given in evidence in cafe. 

Ibid. 
But not on rhu arrear in replevin, 59 

Notice. 

Where landlord mad give notice before 
he brings eje^ment, and what, 96 

Where neceifary on avoidance of a 
living, 124 

Where to remove a member of a cor- 
poration, 20S 



Novel Diflcifin* 



Ailize of. 



120, 121 



Nudum Paclum. 

Set AfTumpfit* 

Nufance. 

AAion for, 26, 74, 7J 

Continuance of ix, where a6donable, 

75 



Oatht 



INDEX. 



O. 
Oath. 

On a former trial, not evidence unlefs 
between the faid parties, Fagt z\z 

Where allowed, iho* the witncfs is liv- 
ing, 243 

Oath of a witnefs is evidence to dif- 
credit, but not to confirm, what he 
fwears, 342 

Office. 

A£lion for difturbance in taking the 
profits of 76 

Aflize for it, 1 20 

How to prove the valae, 76 

When neceflary to ihew a title, and 
when proved,*^ Ibid. 

When refidence is inquired in an office, 

206, 207 

What is a caufe of removal from an 

office, Ihid^ 

Who has the power of removing, 205 

What is a refufal of an office, Ihid. 

Inqueft of office, 215, 216 

Adlion formitbehavioarin, 64 

Within what time to take the facra- 

ment, and when to take advantage 

of it, 209 



Office Copy. 



Where evidence. 



229 



Officer. 



When a trefpafler for executing procefs, 

81,83,84 
Who may plead the general iiTue, 23, 

What warrant is fofficient to joftify 
biin» 23, 24, 83 



When adions to be brought againft 

them, Pagi 24 

Juftification by them or perfonsin their 

. aid, «3, 83 

, When they muft (hew a copy of the 

judgment, 91, 234 

Cofts, 332 

A^hen and how an officer may entitle 

himfelf to doable cofts; Ihid. 



Overfcers. 

Avowry by them, 
Aftions againft them, 
Cofts, 

Oyer. 



58 

23 

332 



Where a perfon is intitled to it, 253 



P. 



Papifts. 



Difabled to prefent. 



125 



Parceners. 



When the pofleffion of one is the po& 
feffion of both, 34, lot 

One may deliver a thing to another, 

26a 

One cannot bring trover agalnft the 

the other, 34 

May join in a leafe to bring an eje6t. 
ment, ^ 107 

After petition to prefent by turns they 

are iciied of their feparate 4)arts, 



I 



Bb| 



Pirtner 



t N D E X- 



Partner and Partncrfhip. 

Where given in evidence, or to be 
pleaded. Page 152, 158 



Partition* 

The effea of it. 

Patents. 

Rules concerning them. 

Pawn. 



123 



[76] 



Whatisfuch, 72 

When pawnee may or may not ufe the 

pawn, lota. 

When he may have debt for his money, 

. 72, 168 
When and what a£lion lies againft the 

pawnee, 7^ 

If loft, who chargeable, Ihid, 

Payments. 

When genera], who to apply them, 174, 

2^, 283 

What Is evidence of payment, 174 

What is evidence of payment of inte- 
rell, on an old bond/ Ibid, 

Payment before the day may be given 
in evidence on the plea oifol'vit ad 
diem. Hid, 

If intereft be proved to be paid at any 
time afcer the day, the plaintiff (hall 
recover ualefs the defendant plead 
Jolvit pofi diem, 174 

Pedigree. 

What is evidence of it, 248, 295 

Penal Statutes. 

Where a^ion to be brought by the 
pwrtjf grieved, 1 88, 194, 195 



General rules concerning a£iions on 
them. Page i94--> 

Where the defendant muft fhew a pro* 
Tifo, or fubfeqoent ftatute in plead- 
ing, or may give in evidence, 22; 

Limitation of foch afiions. 1 94 

In what county or court to be brought, 

195, 196 

Of compounding fuch adions, 196 

A6iion cannot be brought for lefs than 
the penalty, lUd, 

Infant cannot be an informer, lind. 

Where the defendant may pay the 
penalty into court, 197 

In debt on a penal ftatute the plaintiff 
may recover againft one defendant 
only, I88--9 

Of pleading a recovery in another ac« 
tion, 197 

What is a good plea 197, 225 

Venire (hall be of fhe body of the 
oounty, 197 

Per Frauderrr. 

See Executors. 

Perjury. 

What evidence is fufficient ottau indift- 
ment for it, 238—9 

Where the party injured may be a wit- 
nefs, or not, 389 

Pleas and Pleading. 

Where the plaintiffmay take advantage 

of a fault in his own declaration, 77 
Where feveral fafls may be traverfed 

if they make but one point, 93 

Where to conclude to the court or 

country* Uid. 

Manner of pleading is not altered by 

the ftatute of frauds, 251 

Where a deed muft be ihewil or not ia 

pleading, 249 to 194 

No 



INDEX. 



Ko evidence need be ^ven of what is 
agreed by the pleadings, Pagi^ 298 

What may be given in evidence on the 
general ifTue^ becaaft it cannot be 
pleaded, 298 

Plene Adminiftravic 

What to be proved tm this ifliie, 140, 

114 

Policy of Infurancc. 

In an adtion for a total lofs, th# party 
may recover for a partial lofs^ -i 29 



Poor. 

Poor rate may be diflrained for before 
the time expires for which the rate 
is made, 82 



Sti alfo Overfeers, 

Ports. 

What is evidence of the extent, 248 

Poftca. 

Sit Verdia. 

Prerogative. 

The king is not bound in cafe of a bank- 
ruptcy till z&xltX alignment, 41, 42 

The king cannot lofe his right of pre- 
fentation, 123 

He cannot pardon a perfon conviAed of 
perj ury on the (tat ute, 191 

He is notobliged to join in demurrer to 
evidence^ 3 1 3 



Prefcription. 

Hiflory b not evidence of a particular 
cuftom, aliter of a public matter, 

Hearfay is evidence of a prefcription. 

When the evidence varies from that al- 
ledged, 59, 60, 74, 209 

One prefcription is not pleadable againil 
another, 74 

What franchifes may be by prefcription^ 

Prefentation. 

What is evidence of it, 105, 295 

Parole evidence of it where good» liidm 

See Quare impedit. 

Prifoncrs. 

How made over by the fherifT, 68 

Where they may be retaken, 69 

Examination of prifoners for felony 

before a juftice of peacemnft be with* 

out oath, 241 

Probate. 

Of a will no evidence In calb of landi. 
Jitter in cafe of peribnal eftate, 246 

Proccft. 

See Latiut. 

Proclamation. 

Where a printed one is evidence, 226 



Bb4 



Frofert^ 



• ■ 



INDEX. 



Profert. 



Where neceflary, and why. Page 249 to 

254, 310 

Where not neceflary, 250 to 25 3 

Where an authority, or letter of attor- 
ney, need not be fhewn, though a 
leafe be made under it, 177 

Where a copy of a deed inrolled is 
fufHdent evidence on a profert made, 

253 

Oil plea of tender of amends in reple- 
vin, need not bring the money into 
CQort, 60 



Prohibition. 



For what granted. 
How obtained. 
Coils, how allowed. 



218, 219 
Ibid. 

33> 



Promife. 

What IS good within the ftatute of 

frauds, 280 

What mull be in writing, 279,280 

Zee Aflumpfit, Frauds. 



Promiflbry Note. 

Whatisgood, 272, 273 

Where evidence in aflumpfit, tho* not 
declared on, 236—7 

Who may indorfe it, 27 3 

A hare indorfcment transfers no pro- 
perty, ^ 275, 278 
Action by oragainft an indorfce, 273-4 

What mud be proved in fuch adion, 

273, 274, 277 

Where the indorfement is fet out in the 

declaration different form what it is. 

What may be given in evidence in an 
a6lion between the parties themlclves. 



to impeach the promife, tho' not xif 
cafes of third perfbns, P^^gi 274 

Note given for money lent to game 
with is totally void, Ihid^ 

Reafonable time for the indorfee to 
keep the note, 273,277 

What laches fliall difcharge the draw- 
er, • Ilid^ 

Days w grace, 274 

Difference when payable to order or 
bearer, 273. 276 

What is a negotiable note, 272, 273 

Defendant may prove it to be given on 
an illegal confidcration, 274, 278 

Note muil be proved on a writ of in« 
quiry, 278 

Zee Bill of Exchange. 



Property, 

By what delivery altered, 36, 50, 51 

Provifoe. 

Zee Penal Statutes. 

Puis Darricn Continuance. 

What may be pleaded, and how, 97,309 

310 

The form of the plea, 3 1 1 






Quarclmpcdit. 

In general the plaintiff maft ihew a 
prcfentation, 121 

Where he need not. Ibid. 

Prcfentation by whom fuffidcnt, Ih-M 
Who may have it, 12a 

Whei^ 



INDEX. 



Where, and what damages to be reco- 
vered. Paging, 124 
What is evidence on it» 1 24 

Nocolb, 328 

Quo Warranto* 

Information in nature of, 210 

In what cafe it lies, 210, 211 

Lies again ft private perfons or a whole 
corporation, 212 

What is the proper plea, 211 



Recital. 

Of a will, where good evidence or not, 

108 



Records. 

How proved, 226 

Where they arc evidence^ 230, 244, 

245 

Con virion at the fuit of the king for a 
batteiy is no evidence of it in an ao» 
tion, 16 

Where the recital of a record is evi. 
dence, 226—7 

Where the whole record mull be exem- 
plified or not, 227—8 

A copy is not evidence— the record 
is brought into court in parchment, 

228 

Where a copy is evidence without prov- 
ing it a true copy, /^/V* 

A return to an inquiiition fofl morttm 
cannot be read without the commif- 
fion. Hid. 

Where an office copy is evidence, 229 

May be pleaded without a profert, 

252 



Recovery. 

In one a£lIon when evidence in, or a 

bar to anotheri^ Pdgt 7, 19, 33» 49 

How proved, in evidence, 230-*! 



Redkory* 

Title to It how ]to be pf0ve4# tO| 



Refufal. 



Of office, what is. 



mi 



Jet Tender, 



Rcgiftcn 

Of Births, marriages, or burials, or 

a copy, good evidence, 247 

Of Navy office, 249 



Re4ation.' 



«7 



Where the declaration is general, and 
the caufe of a£^ion arifes within the' 
term, it ihall not prejudice the plain* 
tiff, »37-* 

Remittitur. 

la what cafes allowable, 1 7 1 , 1 80 



Rents. 

What may be referved, 85 

Grantee of a reverfion to take advan* 
tage of right of entry for non-pay- 
ment, 160 
How recoverable, 56 to 59, 138 
When mil babuit in Unimeniu is a good 
plea, 139, 170 

When 



INDEX 



When eje^ment is brought, the tenant 
may pay arrrears into courts Pap 97 

Cafe for life ami occupation, 1 39 

lo covenant for non«payment, what 

plea» 166 

What rents may be diilriained for> 56* 

57 
Aflumpfit for tbem» 1 3 8 

l>ebt for them, 170, 177—8 

Covenant for them, 159, 160, 161, 

166 

Rent is not fufpended unlefs there be 

an a£t ual evi£lion, 177 

When extinguifhed, 1 82 

Repairs. 

Of a church feat, when to be proved, 

76, 219 

Replevin. 

Two forts, 52 

Where the (herifFmay make it, 52, 53 
What is a good return by the (herifF, 

53 
Who may bring it, 5**53 

When feveral may join, 5 3 

By executors, /^/V. 

1^ hu(band and wife, JhU. 

Form of a declaration, JhiJ. 

Certainty in declaration^ Ihid, 

Plea, 54» 59* 60 

General ifiae, 54 

What is evidence thereon^ Jbid^ 

Where there (hall be a return without 
an avowry, or not, 54, 55 

When the plaintiff may demur, 5 3 
Avowry, when and how, S3* 54* S5» 

56 
When good for part, tho' bad for the 

reft, ^ 5^ 

Avowant mud make a good title m 

§mfnbmi^ lOl 

When avowant muft traverfe the place 

in the declaration, 54 

Avowry for rent, at a later day, no 

bar» .5^ 



May diftrdn for one diing^, and avoir 
for another^ Pttgt 55 

Property in the plaintifF, 53 

Where a writ of inquiry (hall be after 
a nonfuit, 57, 58 

When the defendant claims property, 

S4 

How property to be pleaded, IM. 

Where cofts, 57 

NfiH-iinuri no good evidence on riem 

mrrear to avowry, 59 

On plea of tender of amends need not 

bring the money into court, 60 

Where and how judgment fhail be for 

the rent in arrear, and not for re* 

torn, hahindm jl 

Replication. 

Zt9 de injuria, &c. ami the ftvtre^ 

heads. 

Reputation. 



Where evidence. 



«33* 294, 29J 



Requeft. 

Sii Demand* 

Refcous. 

What it is, 6% 

Who may have the a^ion, 61, 62 

Where it can or cannot be- juftiiied, 

Ihid. 

What may be given in evidence on die 

general ifTue, I^d, 

Where treble damages, 62 

What muft be proved in foch aAion, 

ikd. 

Ferfon refcued a good wifnefs, /M. 
Where it (hall excufe the (heriff, 6^ 



RftainCA 



INDEX. 



Retainer. 

Ko right of, where there is a fpecial 
agreement, ^^i^^S 

Who may retain, and for what, 45, 48 
Of a chaplain, how proved, 124--5 
Where an execntor or adminiftrator 
may retain, 48, 141 

Where it may be given in evidence^ 

141 

Return, 

Of refcouj, what good, 6^ 

What return is proper, where a bank- 
ruptcy happens after goods fcized^ 



Right. 



Writ of. 
Petition of. 



215 



Rule of Court. 

How proved. 



229 



s. 

Sale. 

Of goods when complete^ 36, 50 

Scandalum Magnatum. 

How punifhable, 3 

Declaration mufl alledge that the plain- 
tiff was unus magnatum, 4 
How defendan t may j uflify^ 8 



Second Deliverance. 



Writ of, what it is. 



58 



Seilin. 

Of tenant to przcipe, when it muA be 
provedj in. giving a recovery in evi« 



i 



Where livery piefuiBed, ortobepiovedt 

Page 256 

Seifure. 

Information of, 4$ 

If the judge certify that there was a 

probable caufe, there is no cods, and 

only two pence damages beiides the 

value in an adtion for a feizure. 

Sentence. 

Where the fentence of one court i» 
dence in another, fee Cottrta« 

Servant, 

Stt Ma/ler. 

Set-off. 

How to be pleaded, 1 78— 9 

With what pleas notice of fet-off may 

be given, 18 1 

What debts may or may not be fet off^ 

178..9 

In what a£lion it may be, 178 to i8t 

Where a defendant cannot fet off ia 

actions brought by anaffigneeofa 

bankrupt, JJiid^ 

ShcrifF. 

Where refcous (hall excafe hin, 6| 
How anfwerable in efcapc, Jii Eicape, 
Debt againfl a fheriff not withia. tte 

flatute of limiutioni, 168 

AAion lies for taking infnffidntl 

pledges, 61 

What evidence neceflary in fach afiiiNif 

How he may juftify in an aOion againft 
him for levying on a/./2i« ^ 

Where he muft fliew. a copf of the 
judgment, gi^ 234 

How 



INDEX. 



HoWprifbners are nadc over> Page 68 

Under- (her iff* i% anAverable in cafe of 
death of iherifF till a new fheriff* ap- 
pointed. Ibid. 

Where a new one mud take care of all 
perfons in his cuftody. Ibid. 

Trefpafs againft him for taking goods 

in execution, 91 

Trover againft him» 4i» 42, 45, 46 
By him, 33 

Where made liable by a fubfequent afl 
of bankruptcy, 41 

Pebt againft him for money levied, 

167, 168 

Where it is a good return to fay nullms 
9HMit ad ofiendendum, &c« 5 3 

. Shop Book. 

Where evidence, 282, 283 

Slander. 

What is, 3 to 10 

Zcandalum magnatum^ 3, 4, 8 

What actionable, 4, 5^ 10 

Where fpokcn in rcfpcft of an office of 

trnft or credit. 4> 5» 

How words to be underllood, 4 

How declaration to be proved, ^, 6 

Words fpoken in confidence not adUon- 

able, 8 

Nor if fpoken through concern, 9 

Charging a man with a crime he cannot 

be guilty of, 5 

When fpecial damage to be proved, 

6, 7, 1 1 
What the plaintiff may give in evi- 
dence in aggravation, 7 
When defendant mud and how he may 
juftify, 5, 8, 9 
Where the plaintiff has once recovered 
damages, he cannot bring another 
aftion for other fpecial damage, 7 
Where part of the words only are ac- 
tionable, the court will grant a vemrt 



What he may or may not give in evi* 
dence, Pa^g 5, 9, 10 

Entire damages where feme of the 
words not actionable, if all in the 
fame count, good, 8 

One adion cannot be brought againft 

two perfons for ipeaking the fame 

words, 5 

* Cods, 10, II 

Limitation of a^on, 1 1 

Solvit ad^ or poft Diem. 

When it may be pleaded, '73—4 

What evidence upon it. Ibid. 

Special Matter. 

When evidence on the general iffae, 

23, 298 

Spiritual Court, 

See Courts. 

Stamps. 

Surrender of a term need not be on 
Hamps, no, m 

Muil be on all deeds, 269 

Where a leafe, though not by deed or 
agreement, mud be (lamped. Ibid. 

On what initruments and what necef* 
fary, 268 

Statute Merchant, 

See Ejedment. 

Statutes. 

General flatutes need not be recited, 4 
General rules relating to adions given 
by (latutes, '94**5 

Private adls rouft be (hewn, 222 

Where not neceflkry, 224. 

Where 
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Where provifo maft be fhewn» or not, 

Pagt 225 

What is a private or public adl, 223 

Where a public ad muft be fliewn, and 

cannot be given in evidence, 224—5 

What is evidence of a general a&, 225 

What a private adl, Ihid^ 

Mert. c. 1. 116 

Gloftir. 6 EJ. I, c. I. 328 

c. 5* 119 

Weflm. 1. c, 34. 3 

Weftm. 2. c. 5* 122, 123 

Weftm. 2, c. 1. 224 

c. 25. 121 

c. 26. 217 

c, 30. 123, 304 

c. 31. 315 

13 Ed. I. c. 2, 58 
I3£^. 3,c. 23. 127 
25 Ei. 3. c. 5* 127 

14 Ed. 3. c. 6. 322 
31 Ed. 3, c. 11. 127 
Marlhr, c. 3. 302 
42 Ed. 3. c. 11. 304 
IVinton. c. 2. 184 
8 Hen. 6. c. 12. 322 

c. 15. Ibid. 

3 ^#«. 7. c. 10. 125 

4 H#jr. 7. c. 20. 197 
II Hem. 7. c. 20. 101 
21 ^/ii. 8.c,i3. 124, 196 

c. 15. Ill 

c. 19. 57 

23 Hen. 8. c. 15. 330 

31 Hen. 8. c. 13. 189 

32 Hen. 8. C.2. 115 

c. 28. loo 

c. 30. 322 

C.34. 159 

c,37' 56.177 

%li lEd. 6. c. 13. 185 

5 Ed, 6. c. 14. 229 

tli iP.ti M. Q. 13. 242 

c. to. Ibid. 

5 Eli%. c 4« 292 

13 £/#«• c. 5. • 257 



13 £//». c. 7* 


Pmpii 


C. 12, 


««4 


18 EHk. c. 5. 


»9«* 331 


c. 


lis 


c. 14. 


3«3 


27 Eliz. c. 4. 


2J9,90 


c. 13. 


184-5, 1^^ 


31 Eliz. c, 5* 


«9+ 


43 Eliz. C. 2. 


112 


c. 6. 


3»9 


1 7tff. I.e. 15. 


3S>43>262 


3 Jac. I.e. 


«»5 


4 7«r. I. c 3. 


33» 


7 7flr. I. c. 5. 


S3* 


C. 12* 


282 


21 Toe. 1. c. 3. 


76 


c. 4. 


>95 


C. 12* 


23. ^^^ 


c. 13. 


3«3 



c. 16, 10, 22,92, 102 

103,115,148,150,262 

c. 19. 42,38 

13 Car. 2. c* 209 

14 Cisr. 2. c. 24. 38 
itfV i7Gir. 2.C.8, 10,88,119, 

»69, 197* 3*4 

17 Ciw. 2. c. 7. 57 

18 C^r. 2. c« 8. 312 
22 b* 23 C«r. 2. c 9 329 

c. 25.* 48 

29 Car. c* 3. 91, 263, 266,278-^ 

c. 7- 63, 184 

3 esT 4 ^. bT ilf. c. H, 175, 259, 

26 1 

S fT.l^ M.Q. II, J33 

4^ 5 ^.^ilf. c. i8. 210,334 
jis%fF. 3. c. 23. 305 

8£^9y. 3.C. II. 163,330,331 
c. 26. 67, 68 

9 y 10 ^. 3.C. II. 312 

c. 17. 272,278 

10 y 11.^.3. c. 16. 105 
Si^^Jnn.c. 9. I37»a7ft 
4^5 Jme. c. 16. 59, 103, 127, 

169,171,325 
«S 

7A»^ 



6 Jtm, c. 18 
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9 Ann. c. I4« 195, 274 
c. 20. 64, 2l0^2il> 325 



lo^mv.c. 18. 
t2 Ann. c. 14. 

3 G#tf. I. c. 

5 G/o. K c. 6. 

c. 13. 
II G. I. o 

a G#«« 2.C. 22. 

c. 23. 

4 Gm. 2. c. 28. 

5 G«». 2. c. 30^ 
8 Cm. 2.C. 1 6. 

c. 24. 



253, 256 

68 
209 

325 
201 

178 
•45 

4J, 181 
185.-6-7 

>79 



II G/0. 2. c. i9« 55, 60, 82» 95 
14 G/o. 2. c. 20. 
17 Gm. 2. c, 38. 
19 Gio. 2. c. 34. 
22 Gm. 2« c. 24. 
24G#»«2.c« 18. 
c. 44* 

2$ G/0. 2. c. 

a6 G/0, 2. c. 33* 

27 Gm« 2. C* 20. 



231 
82 
46 

186 

i97» 305*335 

*3»83 
265 

113 
«3 



^iv affi Penal Sutntei. 

Surrender. 

Of t term anay be by note in writings 

and without (tamps. 1 1 1 

Wbac amounts to a furrender^ Hid* 

Survey, 

Of a manor, where evidence, 248,283 



fmmmm 



T. 

Talcs. 

Oui*t te oa indidlinents or inferma* 
tioni without a warrant from the 
attomey-general. 395 



Tenant in cominon. 

Who is fuch, Pm^t tj 

When and how to be pleaded, and 

given in evidence, 34. 91 

When the po^ffion of one is the pofief- 
• fionofboth, 34,35,102,115 

After petition to prefentby turns, they 

are feifed of their ieparate parts, 1 23 
When one can bring trover againft the 

other, 34, 35 

When again ft another perfon, 35 

When one can bring an ejeAment 

againil the other, 109, no 

They cannot join in a leafe to brin^ 

an ejedment, 107 

What is an eje^^ment of one tenant in 

common of another, 1 1 

Where they muft join or fever, 1 57-8 

Tender and Refufah 

When it amounts to payment, 72, 166 
In covenant how to be pleaded, 166 
What tender is good, ^ 5 5— 6 

Of what time to be pleaded, Ihtd^ 

Of amends when good in replevin, 60 
In treipafs, 92 

^t what time to be pleaded, 1 56 

How the plaintiff may reply, . Ibid. 



Tenor, 



What is fuch. 



Term, 



Where there (hall be a relation to the 
£rft day of the term, or to the time 
of filing the bill only, 1 37**^ 

Termor may enter immediately after an 

Habere fmcitu /iifiimm OH a recovery 
by 21 ^, 8. Ill 

TerrttTf 
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Terrier. 

Ofa manor good evidence of its boan- 

daries, , Pag€ Zifi 

Whereof a glebe good, Ihid^ 

Timber. 

Whofe property it is, 84 

Again H what tenant an a£lion lies for 
cutting them> 84, 86 

What action lies. Ibid. 

Excepted in the leafe, whatefFed it has, 

Whofe property growing on extreme 

bounds. Ibid. 

Sold by tenant in tail, 90 

Set alfo Trefpafs, Trover 

Towing paths. 

When claimable of common right, 90 

Trade. 

What trades are within the flatute of 
£//«. 192 

Adlion on it. Ibid. 

What is a fufficient fcr\ice, 192—3—4 
Action for miibehaviour in, 73 

Travcrfes 5^, k^S, 9a, 93. 

A traverfe that a manor is not the free- 

hold of the defendant, admits that it 

is a manor, and therefore that need 

not be proved, 298 

Of inquifitionj, 2 1 5 

No colts on thefe, 334 

CiiUon V. Smith. Wmt. 195. Eaft. 14 

G. 3. 
Toll traverfe is for going over the land 

of the per (on who claims the toll ; 

and there not neccifary to lay a con- 

iideration. 
Toll thoro'is for paiCng through ftreets 

not his foil, bat for ptffing over 

king's highway, and there a confide- 

ration mufl be laid« 



A landlord who repair! t idiarf 
be in titled to toll for all goods land* 
ed miiitbin the manor. B at this is Coll 
traverfe. 

Mayor of /Wrwffjtf^, v.£«/m. Emjt. )• 
G. yf.p. 

Profecucion for toll in port good with^ 
out confideration. A port is inttr rr» 
galia idonea regni, where the crowm 
•has arighttolay a duty, and grant 
the duty away t all theie proleou* 
tionsfuppofe a grant from tbc crown» 

Trefpafe. 

Where it lies, a6, 79, 8 1 , gj, 84 

Where not, a6, yj, 79 

Every part of the declaration is de* 
fcriptive, 65 

Where trefpafs or cafe lies, 79 

Againil whom it will lie, 82, 83, S6 

Where a trefpaflcr ab initio, 81 

Againil hufband and wife, 22, 23 

By a copyholder againft the lord, 8( ' 
Where it lies againil an officer or perfon 
adling under procefs, $3, 84 

When they mud (hew a judgment, 91 
When not, 23, 83 

Lies after judgment vacated, 84 

Where it lies after diflrefs taken for the 
fame canie. Ibid* 

What certainty is neceflary in the de- 
claration, Jbid. 
Can only prove what is laid in the de- 
claration, 84 
Continuando, 86 
Abuttals when to be proved, 89 
What may be laid in the dedaratixmt or 

given in evidence in aggravation of 

damages, 80 

What interefl a plaintiff mud hive to 

maintain trefpafs ^aro clan/umfrtm 

git. 85 

Where the right may comt in qaeftion, 

^9 

4 J«fti. 
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Joftifictdon of local trefpsfs how to be 

made^ Fage 90 

Wliere pofleffion is fufHcient to declare 

on, 85, 86 

Where poiTeflioii is a fufficient jultifi- 

cation» 89 

What is evidence on the general ifTue, 

90,91 
Plea of difclaimer* trefpafs involuntary 
and tender of amends, 92 

Liherum tnumintum, where it may be 
pleaded^ and what is fufficient proof 
onit» 9 a 

How to reply to it, 93, 94 

Where the defendant's j unification con- 
£fts of many things, how the plain- 
tiff may traverfe, 9 3 
When the plaintiff may traverfe the 
command, &c. in a j unification, 55 
How the plaintiff is to traverfe the title 
of the defendant, 92>93> 94 
Guilty as to part, or as to fome of the 
defendants, and not guilty as to the 
refidue, 94 
Di injuria fua froprH^ where good or 
not, 93 
Sufficiency of common hft, cannot be 
given in evidence on it. Ibid. 
One defendant found guilty on the ge- 
neral iffue, the other juilified and ac- 
quitted, the plaintiff cannot have 
judgment, 94 
Where damages may be fevered or not. 

Ibid. 

New affignment, where neccffary, 1 7,92 

For mefpe profits after ejedment, and 

by and againft whom, 87 

What to be proved in fuch action. Ibid* 

Merged in a felony, 32> 77 

Difference between trefpafs for goods 

and quart clau/um fregit as to title 

to place where, &c. 89 



Trial. 

In dower» life or death of the hufband 



ihall be tried by the court, and not 

by a jury, P^gt iiS 

How a marriage (hall be tried, 113, 

114, 118 

Trover. 

For what it lies, 32 to 38 

Where trover or ajfumpfit is proper, 72 
Who may bringit, 33, 35, 45, 46 

By a landlord againll a tenant, 34 

Againft whom it may, or may not be 
be brought, 41 , 45, 46, 47 

Of property in the plaintiff, 33, 34,36 
Of poffeffion in the defendant, 33, 34 
Of the con verfion, 3 3 , 44, 45 , 46, 47 
Converfion laid or proved in term, and 
the declaration general, yet the plain- 
tiff may (hew when the writ in fad 
iffued, ^n^^ 

How the plaintiff may declare, 33, 37 
What certainty the declaration mud 
Jiave, 32, 37 

What the plaintiff muft prove, 33,37 
When the hu(band.and wife may join, 

3+ 
How to be brought againil hulband and 

wife, 46 

By an executor or adminiHrator, 47, 4S 
By joint-tenant, tenant in common, or 

parcener, 34» 35 

By the affignee of a bankrupt, 37 

What fuch an affignee muft prove, 37, 

4» 

Againfl a (heriff or officer, 4 1 , 45, 46 

What to be proved in trover for goods 
taken at fea, 44 

Plea, 48,49 

Who may juftify detaining for pay- 
ment, 45*48 
Where joint-tenancy, lic^ maybe given 
in evidence, 35 
Where to be pleaded in abatement, Ibii* 
Where a taking by a fervant is fuffici- 
ent to charge the inafter^ 47 

Where 
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Where a refufal by a fcrvant is evi- 
dence of a coDveriion by themaller^ 

^°g^ 47 
Where bankrupt may be a witnefs to 

■ prove property in himfelf, or a debt 

due, 43 

Where the gjoods may be brought into 

courts 49 

Where proceedings llaid on delivering 

the goods to the plaintiff, Ui^i. 

Truft. 

A^ion for mifbehaviour in, .69970 

Tythcs. 

Adlion for not fetting them oat, 188 
What the plaintiff muft prove, /^/V/. 
What he mufl prove, when parfon, /^/V. 
Difchargeof, 189 

One defendant may be found guilty, 
and others not, 1 88 

Non ileeimando^ where it may be given 
in evidence, 1 89 

Where the pope's bull is evidence of a 
difcharge, 248 

How the plaintiffmay declare, 188 
The plaintiff or defendant fhall have 
cofls, 331 

What lands are exempt as barren, 191 
The ftatute extends ovlf to predial 
tythes, Ihiil, 

Parfbn's book good evidence of a mo- 
dus, 236 



U. 

Ufeand Occupation. 

A6lionforit, 138-9 

V. 

Variance, 

Where fatal in fpecial afliunpfit, 1 45 » 



Where variance between iflae and ver- 
dict fatal or not. Page 56, 59, 60, 

'65,76 
Where in fetting out a bond or contrail, 

169, 170—1 

Venire, 

Where granted Je novo, 8, 178, 313 



Venue. 



Where neceifary. 



146 



Verdia. 



In replevin, if damages are found for 
the plaintiff for part, where the de- 
fendant is^intitled to a return, io 
much of the finding is void, 57 

How it ought to be in detinue, 5 1 

When a verdidt may or may not be giv« 
en in evidence, 33, 102, 233, 243 

Where if the jury negle^ to give 
damages it may be fupplied by writ 
of enquiry, 58, 203 

If the fubflance of the iffue be found, 
that isiufficient, 56, 65, 76 

Some of the defendants found guilty, 
others not, 14, 188 

The jury muft find all they are charged 
with, 178 

NQt evidence aniefs between parties or 
privies, 232, 233, 242 

Where it is evidence though given be« 
tween different parties, 233, 243 

Where it cannot be given in evidence 
without proving the judgment on it. 

Where it may, 234, 243 

Where the oaih of a perfon deceafed on 

a former trial, and the verdift on it, 

may be given in evidence, 242 

Verdid cannot find any thing againft 

what the parties hare aidmitted on 

record, 298 

Cc Where 
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Wh^re avoided by mI(behaviour of the 
jury, -P4^#3o8 

What defe£b are aided by, or (hall be 
l^mended after verdid^^ 3 aq 

View, 

By how many to be had, 1 2o« 305, 306 
Where and how graqted^ 305, 306 



VidcUcctt 



%2^ 66 



Void and VoidaWct 
Where a leafe is void or voidable, 96, 

Whcrt deed }s fo, 172, 177, 224 

Where the refignation of an office is 

voidable, 207 

Voluntary Sctdemcnt, 



What is. 



257 to 263 



^ . I i > 
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Warrant. 

At what time a warrant to diftrain for 

a poor rate niay be made, 82 

When to be under feaU S3 

What is fufficicnt to jmlify an officer, 

23.24,83 
Sufficient evidence in an a6lion of efcape 

againft a (heriff of the writ and de- 
livery of it, 66 

Warrj^nt of Attorney. 

[See Attorney, 

Warranty. 

Of perfonal chattels, jo, 3 1 



Wafte, 

Wl ere tjie adionli^s^ 



np 



Pl^untiffmuft prove his titit as laidj 

Fmi^ 119 

So he mnft prove the wafle to be done 

as laid, IM. 

What the defendant may give in evi- 

dence, 1 ap 

Grantee may take advantage of it, i6q 
When damages ihould be foond intire 

or feveral, 120 

If the damages are fmall, the plaintif 

fhall not have judgment, 120 

Watercourfe, /a Cafe. 
Way, /et Cafe. 

Will. 

What atteftation is good, 263—4 

How the execution is to be proved on 
an ejedtment, 264 

Probate or copy is no evidence in cafe 
ofadevife of lands, HS""^ 

^/iisr in cafe of perfonal eftate, 24^ 
Where the ledger book of the ecclefiv 
afticfil court, or a copy of it, is evi- 
dence, Uid. 
Who is a good witnefs to prove it, 265 
How to be executed, 26]— 4 
Where and s^ainft whom a recital of it 

is good evidence, 108 

May give evidence (hat the probate is 

forged, . 247 

So probate may be avoided by proviog 

So evidence may given that adminillra. 

tion was revoked, Jhii^ 

Where parole evidence may explain it^ 

296-7 
Parole evidence is never admitted to alter 

the apparent intent of a ^ill, 297 
Fraud in obtaining a will, 26^ 

What adls revoke a will, IhH. 

Witneft. 

Where a bankrupt is not, 40, 43 

Party refcued is, 62 

So party efirapin]^ in CfiTe of |^ volpnury 

Where 
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Where the fervsmt u in an adtion 
againft the mader for the fervant's 
negligence. Page 77 

Where and in what manner one de- 
fendant may be made a witnefs for 
or againft another defendant, 

98, 285-.$ 

A fon, who gave away his father's mo- 
ney allowed to prove it, 3;, 289, 

290 

Servant embezzling mailer's goods, 
witnefs for mailer, 290 

Ferfbn, who preiented to a living, is 
no witnefs to prove- a prefentation, 
tho' he were only grantee of the next- 
avoidance, 105 

Party robbed a good witnefs, 1 87 

Where the defendant in an a£Uon for 
a malicious profecution is a good 
witnefs (o prove a felony committed, 

14« IS 

Where freemen or their wives are not 

witnefles, 194 

Where a legatee or creditor is a good 

fubfcribing witnefs to a will, 26^ 

266 
A party interefted cannot be a witnefs, 

283, 2^8, 294 
Where he may, 288, 289, 290—1 
What intereft difables, 284 

Where a truflee is a witnefs. Hid* 
Counfel or attomies« where witneifes 

or not, Jiid. 

farticips crimiwis where ^ witnefs, 286 
Baron and feme where witnefles for or 

againfl each other, 286—7 

Father or mother good witnefles to 

prove the marriage^ accefs, and le* 

gitimacy, 287 

Perfons who have aded under an au- 

thofity good witnefles 291 

ferfons fligmatized, by what crimes 

ipcap9CiUUed| 291-2 



Burning in the handreAorei thecredit. 

Page 292 

One convi£led of perjury at commoa 
law, and pardoned, is a good witnefit 
aliter if convidted on the ftatute; 
But to take advantage of this, the 
party muft prove a copy of the re- 
cord of convidlion, 292 

Infidels not Witnefles, JM. 

Perfons excommunicated^ JMm 

Whether popifh recufants are good wit- 
nefles, IM, 

Perfons outlawed good witnefles, 295 

{deots and madmen not good witnefles, 

IM. 

Children, where good witnefles, *an4 
at what age, 3593 

Words. 

Wliat are adlionable, 4, 

See Slander. 

Writ. 

Who muft fhew it returned, 23 

Where it muft be proved, or not, 144, 

149, 150, 187 

Where it is the commencement of the 

fuitf 150, 151, 19} 

How it is to be proved, 33^ 

See al/o Latitat* 

Writing. 

Where comparifon of hands is evi« 

dence. 
How the hand- writing of a party it to 

be proved, /&/. 

Where entries of payment or delivery 

of goods, made by a perfon who is 

dead, are good evidence, 236,282, 
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